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Across the globe, corruption denies people access to the land and resources they
rely upon for their survival. At the same time, discrimination, direct and indirect,
on grounds ranging from disability to ethnicity and from gender to religion, acts to
deny land rights to the most marginalised. There is extensive evidence of corruption
and discrimination impeding the equal enjoyment of land rights. To date, however,
the relationship between these phenomena has been underexplored. This report
seeks to fill that gap.

In 2021, Transparency International and the
Equal Rights Trust published Defying Exclusion:
Stories and Insights on the Links between
Discrimination and Corruption. Bringing together
a diverse group of case studies from across

the globe, it documented and illustrated the
mutually reinforcing links - the vicious cycle

- between discrimination and corruption.
Defying Exclusion marked the first attempt to

systematically explore the phenomena we
termed “discriminatory corruption”. This new
publication explores - for the first time - the
dynamics of corruption and discrimination

in the land sector. It examines evidence and
presents case studies from seven countries in
Sub-Saharan Africa to understand how these
harms exacerbate one another and fuel land
inequalities.



1INTRODUCTION

This report aims to document, map and
analyse discriminatory corruption in the land
sector in order to identify where and how laws,
policies and practice need to change. It is the
result of an ongoing collaboration between
Transparency International and the Equal
Rights Trust and forms part of Transparency
International’s wider Land and Corruption in
Africa initiative. To develop this report, the
Equal Rights Trust worked with Transparency
International chapters in Cameroon, Ghana,
Kenya, Madagascar, South Africa, Uganda,
Zambia and Zimbabwe to explore the links
between corruption and discrimination in the
land sector and to identify factors that may
drive or exacerbate these harms.

2 DEFINITIONS AND TERMINOLOGY

Land, corruption and discrimination are
complex topics that draw upon different
strands of legal, political, social and economic
theory. Acknowledging this, we set out our
understanding of key terms.

Land tenure has been described as the
“relationship, whether legally or customarily
defined, among people, as individuals or
groups, with respect to land.” The interests that
a person has in land can be understood as a
form of “property” - what is often referred to
as “property rights to land”. People can have
different interests in the same land at the
same time: property in land can be viewed
from the perspective of a “bundle of rights”,
with the different interests that a person has
in land thought of as “sticks in the bundle”. A
distinction is sometimes made between formal
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land rights and informal land rights, or between
statutory rights and customary rights. These
distinctions can be confusing. At the national
level, different processes have emerged
through which land may be administered and
may be divided into different categories -
public, private, customary or collective. These
terms are not used consistently, and in practice,
different systems may operate within these
classifications. Recognising these complexities,
we refer to a person'’s “access to, use of, and
control over land”, or simply to “land rights.”

Corruption is defined by Transparency
International as “the abuse of entrusted
power for private gain.” Corruption is often
described as being “grand” or “petty” in nature.
Grand corruption refers to “acts committed at
a high level of government that distort policies
or the central functioning of the state, enabling
leaders ... to benefit at the expense of the
public purse and the greater good.”

Petty corruption involves “everyday abuse[s]
of entrusted power by low and mid-level public
officials in their interactions with ordinary
citizens, often as they attempt to access basic
goods or services.” Corruption may involve both
collusive and coercive practices. A collusive
practice is “an arrangement between two or
more parties designed to achieve an improper
purpose.” A coercive practice is defined as
“impairing or harming, or threatening to impair
or harm, directly or indirectly, any party or the
property of the party to influence improperly
the actions of a party.”

Discrimination involves unfavourable
treatment or disproportionate impact that
arises in connection with one or more protected
characteristics or grounds of discrimination.
Discrimination can arise in connection with

any one or any combination of more than
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30 grounds recognised under international
law, including but not limited to: age; caste

or descent; disability; gender identity; health
status; race or ethnicity; religion or belief; sex
or gender; sexual orientation; or other status.
Discrimination takes different forms: direct
discrimination, indirect discrimination,
denial of reasonable accommodation,
harassment and segregation. Section 3

of Chapter 2 explains the personal scope

of the right to non-discrimination and the
recognised grounds; provides definitions

for each of the forms of discrimination; and
explains the material scope of the right to non-
discrimination.

3 LAND AND INTERNATIONAL LAW

Chapter 3 of the report examines the treatment
of land and land rights in international law,
acknowledging the ambiguous role which that
body of law has played throughout history,
serving both to entrench land inequalities whilst
also providing a potential means to address
them.

This part of the report traces the history of land
rights and understandings of land, starting with
the roots of modern conceptions in the work of
national law theorists. It examines how these
understandings were used to legitimise colonial
land appropriation and exploitation, before
looking at the evolution of international human
rights law and its engagement with issues of
land rights.

Having examined the “inauspicious beginnings”
of land rights in international law and the later
failure of the early human rights instruments to
clearly codify land rights, this chapter examines
current international standards, as reflected

in the 2023 General Comment on Land and

Economic, Social and Cultural Rights issued
by the UN Committee on Economic, Social and
Cultural Rights. This General Comment reflects
the importance of “secure and equitable
access to, use of and control over land” to

the realisation of human rights, and sets out
States' obligations to respect, protect and fulfil
rights related to land. The obligation to respect
requires States to refrain from practices that
violate human rights, including discrimination
and corruption. As part of the obligation

to protect, States are required to “adopt
measures to prevent any person or entity from
interfering with the rights enshrined in the
Covenant relating to land.” This includes private
actors, such as investors and business entities.
Finally, as part of the obligation to fulfil, States
should take measures to promote “secure,
equitable and sustainable access to, use of
and control over land” for marginalised and
disadvantaged communities.

4 DISCRIMINATION, CORRUPTION AND
THE GLOBAL LAND CRISIS

Discrimination and corruption are each both
a cause and consequence of land inequalities.
Chapter 4 explores these dynamics to
contextualise the analysis of discriminatory
corruption in Chapter 5.

This chapter begins with a short introduction to
some of the global drivers of land inequality
- key themes that recur throughout the report.
It considers the global food crisis and its impact
in driving transnational agricultural deals, the
associated risks of “large-scale land-grabbing”
and the disproportionate impact of this trend
on women and young people. It discusses

the way in which the climate crisis - through
rising sea levels, desertification and extreme



weather events - is limiting the availability

and accessibility of land. It examines the
interplay between land disputes and violence,
highlighting World Bank data indicating that 65
per cent of contemporary conflicts are land-
related. Together, these issues are contributing
to a global land crisis, in which land is rendered
increasingly inaccessible to those who rely upon
it for their wellbeing.

This chapter then examines some of the
common patterns of land discrimination: the
different ways in which discrimination prevents
the most marginalised from exercising rights
over land on an equal basis.

It considers the extensive evidence of the
gendered dimensions of land inequality and
women'’s experience of discrimination as

a result of factors ranging from patriarchal
social norms and gender stereotypes

to discriminatory laws in areas such as
succession. It looks at some of the evidence

of discrimination affecting persons with
disabilities in respect of land, including
institutionalisation and the denial of legal
capacity. It highlights the available evidence
on the role of social stigma in denying equal
access to, and use of, land by persons with
leprosy and persons with albinism, among
others, and reviews evidence that both older
persons and younger persons are exposed
to age discrimination when seeking to exercise
their land rights. The exploitation of land

and natural resources was a defining feature
of the colonial period, creating situations

of economic dependency that continue to
contribute towards disparities in access

to land and housing for racial and ethnic
minorities. Disputes concerning the allocation
or distribution of land - particularly along ethnic
lines - continue today. Finally, it highlights some
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of the evidence of discrimination arising for
groups with a special relationship to land, in
particular Indigenous communities.

Corruption in land governance takes many
forms and involves a wide range of actors. At
the institutional level, government officials
may seek to adopt or amend legislation or
policies or may undermine the effectiveness

of established mechanisms to benefit private
actors. Corruption risks appear heightened

in large-scale land acquisitions and where
public purpose provisions are utilised.
Bureaucratic corruption is a widespread
problem: according to a 2013 Transparency
International survey, one in five people around
the world reported paying a bribe for land
services. Within the judicial system, corruption
can occur when judges receive bribes to accept
or ignore evidence, to decide a case more
quickly, or to make a finding in one party’s
favour. In each of these aspects and others,
petty and grand corruption continually interact,
as a wide range of actors work to profit from
the system. What this brief survey underlines
is that systems of land registration and
management are highly prone to corruption,
for a variety reasons - structural, legal and
institutional.
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9 LAND, CORRUPTION AND DISCRIMINATION IN AFRICA

This chapter of the report presents the findings
of the research conducted in the seven focus
countries. It begins with a brief discussion of
the recent history of the countries in focus,
acknowledging that contemporary land
governance cannot be understood in isolation
from the legacies of colonisation and post-
colonial development policy. This includes

a discussion of the impacts of the crimes of
slavery and colonisation, including in respect
of mass displacement and exploitation. Every
country reviewed in the report was colonised
either by Britain or France. The authorities of
these States claimed rights over lands they
deemed vacant, creating highly racialised and
segregated land tenure systems. Land and
people were exploited, while alien systems of
land tenure and governance were imposed.
This legacy - coupled with the debt burden
faced by the newly-independent countries

- created environments where land is a key
economic good and where land claims remain
contested and contentious.

The findings of the research are divided by
country. For each country, we describe the

land administration and registration system
and discuss the history of land use and
management in the country in question.

This includes discussion of the impact of
colonisation and examination of attempts at
land reform in recent decades, followed by
discussion of the legal, policy and institutional
framework and the different forms of land
ownership. We then present the information
shared with our researchers about experiences
of land corruption and discrimination, providing
deep insights into the enjoyment of land rights
by marginalised communities. Each country
includes a case study examining a specific
example of discriminatory corruption in the
land sector, brief summaries of which are
provided below:



Farmer-Herder Conflict in Ghana

Transparency International Ghana investigated
allegations of discriminatory corruption in the
context of a long-standing dispute between
nomadic Fulani cattle herders and settled
farming communities. In the driest months of
the year, Fulani herders drive large herds of
cattle across relatively wet and fertile regions,
including lands used for farming. In the absence
of established grazing routes, this movement
can result in the destruction and contamination
of crops or water used by farmers. The conflict
centres on contested claims for compensation
following these incidents. TI Ghana consulted
with both communities and local authorities,
speaking to a total of 186 people. According

to those interviewed, farmers claim that some
herders refuse to pay compensation, or that
compensation is inadequate, while herders
claim that calls for compensation are often
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inflated. Both sides suspect corruption and
discrimination on the part of the police or in the
informal justice mechanisms which established
to adjudicate disputes. The complexities of

the conflict are deepened by the marginalised
position of farmers, who experience tenure
insecurity as a result of land investments which
can result in dispossession and attempts by
traditional authorities to take possession of
land intentionally left fallow. The situation is
also exacerbated by the cultural isolation of

the Fulani, who frequently reside in segregated
areas and lack access to basic services. Inter-
ethnic tension fosters a situation where both
sides perceive bias and corruption within justice
mechanisms, undermining confidence and
impeding progress towards peaceful resolution.
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Corruption, Discrimination and the
Nubian Community in Kenya

Transparency International Kenya set out

to investigate the situation of the country's
Nubians, a community descended from
Sudanese nationals who were forcibly
conscripted into the British army in the late
nineteenth and early twentieth centuries.
Nubians were neither granted Kenyan
citizenship nor repatriated, and as a result,
many Nubians settled on land reserved for
them by colonial authorities - a small area
outside Nairobi later named “Kibera”. When
Kenya became independent, the question of
Nubian citizenship was unresolved and the
community were rendered de facto stateless.
One consequence of their statelessness is that
Nubians have no formal title to the land in
Kibera - despite the community's relationship
with the land for more than 100 years. In
2015, the African Commission on Human and
Peoples’ Rights held Kenya in violation of its
Charter obligations for failing to recognise the
legal status of Nubians and their equitable
rights to land. However, despite some progress,
recent reports indicate that the judgment has
not been implemented. Tl Kenya spoke with
members of the Nubian community whose
testimonies illustrate the continued challenges
they face. Many Nubians do not have national
identity card - documentation which is essential
for registering legal interests in land. When
applying for identification, many Nubians are
subject to a vetting process that does not apply
to other members of the population and which
requires documentation which many do not
have or cannot access. The vetting process

is not provided for by law, and is described

as “inconsistent and arbitrary” with much

“left to the discretion of individual committee
members, with the result that corruption and
prejudice are common.” In the absence of
documentation and lacking representation,

Nubians live under a constant threat of eviction.

Land and Persons with Albinism in
Madagascar

In 2022, the UN Independent Expert on

the enjoyment of human rights by persons
with albinism conducted an official visit to
Madagascar. The Expert found evidence of
discrimination in various areas of life. While
violence against persons with albinism is less
prevalent than elsewhere in the region, there
has been a sharp increase in recent years,
driven partly by harmful superstitions. The
resultant security concerns, coupled with a
lack of accessibility measures to meet their
particular needs, prevent persons with albinism
from exercising their rights. Transparency
International Madagascar set out to investigate
the experiences of persons with albinism

in accessing land, conducting focus groups

in different regions before selecting four
individual cases for further review. These
individual cases revealed troubling experiences
of discriminatory corruption. Three individuals
explained that they had lost access to land
following the death of a family member, due
to the competing inheritance claims of other
family members - something which they
attributed to their albinism. Allegations were
made of collusion with traditional and public
authorities. In another case, an individual
explained that after his land was earmarked to
make way for the construction of a new road
and he was forced to leave his home, he was
the only one of his neighbours to receive no
compensation. One respondent explained that
she did not dare complain to administrative
offices for fear of being detected by kidnappers
and abducted.



Farm Worker Equity Schemes in South
Africa

In a nation defined by the historic injustices

of apartheid, the “land question” in South
Africa is deeply rooted in patterns of racial
inequality. Almost 30 years after the end of
apartheid, racial inequalities - particularly in the
land sector - remain significant; there is also
significant evidence of corruption in the land
sector. Corruption Watch - the Transparency
International Chapter in South Africa - set out
to investigate one intersection of corruption
and discrimination in the land sector: the
abuse of Farm Worker Equity Schemes. As

a consequence of apartheid, in the 1980s, it
was estimated that “60,000 white commercial
farmers owned 12 times as much land as the
14 million rural poor.” Farm Worker Equity
Schemes were established as one element of

a wide-ranging programme of land restitution
and redistribution. Under these schemes,

the government provides a grant, supporting
workers to become beneficial shareholders

in a farm, which entitles them to a portion of
the ownership of the business and related
entitlements. Corruption Watch interviewed 35
members of these schemes at different farms
in Western Cape. A number reported seeing few
or no benefits from the scheme. Despite raising
concerns, members often did not receive an
explanation for the low rate of payment. There
were concerns regarding a lack of transparency
and access to information as well as exclusion
from shareholder meetings. Labour conditions
remained hard and the accommodation which
was provided to workers was insecure and
inadequate. Ultimately, participants believed
that farm owners benefitted from government
grants without providing the support and
payments required under the terms of their
agreement.
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Compulsory Land Acquisition in
Uganda

Compulsory land acquisition is the power

of government to “acquire private rights in
land without the willing consent of its owner
or occupant in order to benefit society.” In
Uganda, where compulsory acquisition is
deemed necessary, the Constitution provides
for “prompt payment of fair and adequate
compensation” and a right to legal challenge.
Transparency International Uganda set out

to document the ramifications of compulsory
land acquisition for the development of the
Tilenga oilfield in Western Uganda. Under a
framework agreement for the scheme between
the government and TotalEnergies, it was
agreed that the government would value the
land being acquired, while the company would
manage compensation and resettlement.
During the first Resettlement Action Plan,
implemented over 2017 and 2018, 17 out of a
total of 622 project-affected persons alleged
that their land was undervalued and rejected
the compensation. TI Uganda interviewed five
of these individuals, as well as two further
project-affected persons, finding significant
irregularities in the compensation process.
These included inadequate information about
the land valuations, limited participation in
decisions regarding compensation types,

and the inclusion of other property in the
valuations. As a result, all respondents were
offered compensation packets that they
perceived to be inadequate or unfair. In some
cases, there were significant delays in payment.
At least three of those interviewed speculated
that corruption had influenced the valuation
and compensation process. Those we spoke to
stated clearly that women had been hit hardest,
having been excluded from participating in the
compensation process.
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Corruption, Discrimination and Access
to Land for Persons with Disabilities in
Zambia

In 2021, allegations emerged that a land
allocation scheme designed for the benefit

of persons with disabilities had been used

to facilitate illegal logging of Mukula, a rare
species of rosewood. The matter was taken up
by law enforcement and in September 2021, a
moratorium was placed on the logging, but the
allegations remained unresolved. Transparency
International Zambia decided to investigate,
speaking to 33 people in directly affected
communities. Persons with disabilities face
significant exclusion in Zambia: stereotype

and stigma, combined with inaccessible
infrastructure, expose them to discrimination
in many areas of life. In respect of land, they
face particular challenges: socio-economic
disadvantage that means they are often unable
to afford to purchase land; discrimination
from public officials; and physical accessibility
challenges. As a result of these factors, the land
of persons with disabilities may be targeted

by corrupt actors. Respondents indicated that
bribes are commonly required to obtain State
land - demands which persons with disabilities
are less likely to be able to meet. In customary
land settings, there is a risk of persons with
disabilities’ land being claimed or “grabbed” by
influential community members. This context
of discrimination, corruption and impunity has
created the space for corrupt actors to abuse
the land allocation scheme to facilitate illegal

logging.
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Land and Intergenerational Justice in
Zimbabwe

Land in Zimbabwe is deeply politicised,

given the history of racially discriminatory
dispossession during the colonial era and the
violence which accompanied post-colonial
redistribution programmes. In recent decades,
there have been increasing disputes over
communally owned land, which are rooted in
this history, in complex land holding structures
and in contemporary political dynamics.
Transparency International Zimbabwe
conducted research in a community at the
heart of one such dispute in Insuza District.
Those we spoke to were granted access to
the land through a government resettlement
scheme in 1983. As part of the scheme, some
land was set aside for the future children

of community members. Starting in 2020,
land which had been set aside began being
distributed to new users. The community was
not given any official information but reported
that the new settlers “simply told us that they
were politically connected.” New settlers paid
fees to those responsible for the resettlement
process - so-called “land barons” who illegally
allocated land and used political connections
to avoid accountability. The new settlements
are unregistered and unlawful, and those who
occupy them do not pay monthly rates like
other users, but the community feels unable
to challenge the situation due to the political
connections of those involved. There was a
strong perception of corruption. According

to respondents, a former village head was
replaced after raising concerns and a new
village head was installed, purportedly to
facilitate illegal land parcelling. The situation
has exacerbated patterns of discrimination.
Notably, delays in processing allocation for
the existing community, combined with

the awarding of land to new residents, has
frustrated youth who had expected land
allocations. Conflicts are emerging within
households, as young people feel let down by
their elders in accessing land they believe is
theirs by right.
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6 THE DYNAMICS OF DISCRIMINATORY CORRUPTION: KEY FINDINGS

The testimonies received paint a compelling
picture of the links between corruption and
discrimination in the land sector, which can be
seen to manifest in five overlapping, mutually
reinforcing ways:

First, discrimination can result in greater
exposure to corruption. The relatively

weaker position of disadvantaged groups in
society increases their exposure to corruption.
This is particularly true where identities are
stigmatised, stereotyped or criminalised.
Excluded from justice mechanisms and denied
effective redress and support, discrimination
means that individuals may be required to

pay to access rights that should be available
under law. At the same time, discrimination
incentivises corrupt behaviour among
perpetrators looking to exploit the less
powerful, while eroding the political, ethical
and legal standards that work to constrain such
behaviour. The perception that a person is
unlikely or unable to challenge corruption when
it occurs can embolden those who seek to do
harm.

Second, certain acts of corruption are
directly discriminatory. Some corrupt acts are
directly discriminatory - that is, there is a direct
causal link between the corrupt or practice

and the differential, unfavourable treatment
of a protected individual or community. Cases
of collusive corruption between members of
politically dominant ethnic groups in Kenya,

for example, demonstrate how corruption can
result in the discriminatory denial of access to
land and other public goods. Similar patterns
were observed in Zimbabwe, where there are
cases of corruption in the allocation of land
which are clearly linked to political affiliation,
although here, the corruption in question has a
more coercive form.

Third, the impacts of corruption are felt
disproportionately by groups exposed to
discrimination. The impacts of corruption
are often felt differently by groups for reasons
linked to their protected status, identity or
beliefs. Numerous examples of this dynamic
were observed in the compiling of this report.
From religious minorities in South Africa, who
face losing access to places of worship and
sites of religious importance as a result of
development projects, through to the youth
of Zimbabwe, who sit on housing waitlists and
risk losing a generational right of access to land
due to corruption in rural land governance,
the impacts of corruption are felt hardest by
communities on the fringes - those that face
exclusion and marginalisation in everyday life
and have fewer avenues of support.

Fourth, both discrimination and corruption
result in the denial of justice. The political
and social marginalisation of groups exposed
to discrimination can impede their ability to
challenge corrupt practices and respond to
rights violations. A perception of corruption
within justice mechanisms and enforcement
bodies may also act as a disincentive. In
several countries, respondents expressed
concern regarding the ability of individuals who
experience land corruption to raise complaints
due to the possibility of retaliation. The most
serious allegations were raised in South Africa,
where anti-corruption and land activists had
reportedly been subject to violent reprisals

on account of their work. In almost every
country reviewed, other barriers to justice
were also highlighted: the weak capacity of
accountability mechanisms, fragmentation of
legal frameworks and a lack of rights awareness
were all said to raise barriers to justice, whilst
creating space for corruption to occur.

11
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Fifth, corruption impedes the effectiveness
of measures designed to advance equality.
A new dynamic identified through the research
for this report - which had not been identified
during the development of the Defying Exclusion
report - concerns the role of corruption in

the development and implementation of
initiatives aimed at promoting equality. The
research shows how corruption can frustrate
programmes aimed at redressing disadvantage
for marginalised communities. Allegations

of the abuse of land allocation schemes in
Zambia to facilitate illegal logging epitomise the
problem.

1 RECOMMENDATIONS

Addressing the harms of discriminatory
corruption in the land sector necessitates
comprehensive action, while also requiring
policy responses which are tailored to context.
To this end, we identify a set of core principles
to guide future work. Recommendations are
addressed at three groups of actors.

Recommendations for States

* Recognise land rights and ensure
effective tenure security. States should
review their policy frameworks to ensure
that the legitimate tenure rights of all
land users are respected and protected.
Particular attention should be given to
the individual and collective rights of
Indigenous Peoples, persons living in rural
areas, and other groups who enjoy a special
relationship with land.

*  Promote improved land outcomes.
Land reform processes should recognise
the unique challenges experienced by
marginalised communities in exercising
their land rights. Positive action measures,
including land restitution and redistribution
programmes, should be adopted.
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Develop comprehensive anti-corruption
and anti-discrimination frameworks.
Anti-corruption measures should be
mainstreamed in all land governance laws,
policies and regulations. States should
adopt and implement comprehensive anti-
discrimination legislation.

Integrate equality impact assessments
at all stages of public decision making.
The duty to undertake equality impact
assessments should be established in law
and implemented in practice.

Respect free, prior and informed
consent. States should ensure that the free,
prior and informed consent of communities
is obtained before any decision is taken
regarding their land.

Ensure effective participation in
community land structures. Communities
should be empowered to define the

rules that govern the collective use and
management of their land.

Create an enabling environment. States
must ensure effective protection for
those working to address discriminatory
corruption and take into account the
particular risks they face.

Ensure equal access to information

and improve data-collection and
monitoring. States should facilitate access
to information, particularly in the context
of land acquisitions and investment, and
should monitor the impact of their laws and
policies.

Establish independent and effective
accountability mechanisms. Those who
experience corruption and discrimination
are entitled to remedy and redress.
Effective independent accountability
mechanisms should be established,

with clear equality and anti-corruption
mandates.



Recommendations for the

International and Regional Community

Mainstream efforts to challenge
discriminatory corruption. We urge the
United Nations to establish a dedicated
special UN Human Rights Council mandate
focused on discriminatory corruption

Foster collaboration, reciprocal
training and sensitisation. We urge
intergovernmental bodies to increase
collaboration, mutual understanding and
shared knowledge between those working
in the anti-corruption, anti-discrimination
and land governance fields at the
international level.
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Recommendations for Civil Society

Establish effective cross-sectoral
partnerships. We urge civil society
organisations working in the areas of
anti-corruption, anti-discrimination and
land governance to explore the potential
for collaboration, both in documenting
discriminatory corruption and advocating
solutions to the problem.

Identify new pathways to justice.
Traditional approaches to addressing
discrimination and corruption have been
reactive - seeking to remedy a past wrong
- rather than proactive and preventative.
Research on enforcement regimes is
needed to identify new pathways to justice.

Conduct collaborative research, identify
tailored solutions and promote change.
Our research underscores the need for
systematic research at the national level.
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CHAPTER 1:
INTRODUCTION



In a sunny coastal village, located in Kenya's
Kilifi County, Faiza spent her childhood shaded
by the palm and mango trees of her father’s
four-acre estate.” When her father passed

away in the 1970s, Faiza's sibling took a loan
from a neighbour, which remained unpaid at
the time of his death in 1996. Faiza, alongside
her late brother's widow, determined to settle
the matter by paying the outstanding debt

in a process overseen and mediated by the
local village chief. However, the issue was not
resolved. Shortly after the money was paid,
people began to trespass on Faiza's land. It later
transpired that the plot Faiza depended on for
her livelihood had been fraudulently registered
in the name of Katana Samba - the head of

the family that provided the loan. Faiza was
convinced that Mwari Katana, Samba'’s son, had
colluded with the village chief to obtain the legal
title.

Over the coming months and years, Faiza
witnessed her land being parcelled up and

sold off to developers for the construction of
new housing. Unable to afford the costs of a
protracted court battle, Faiza's six children were
pulled out of school and forced to shelter in
temporary accommodation erected at the edge
of her uncle's estate. Landless, impoverished
and denied the means to obtain a decent
standard of living, Faiza and her family face a
bleak existence, sustained only through the sale
of palm wine that barely covers the basic cost of
food. With her father and brother gone, so too
is the beautiful land of Faiza's past. Her future,
and that of her children, is uncertain. “This
injustice has happened because we are women
... because we are widows,” Faiza explained. “If
my father and brothers were alive, things would
have been different.”

THIS BEAUTIFUL LAND

Faiza's story is not unique. Across the globe,
discrimination and corruption are conspiring to
deny people access to the land and resources
they rely upon for their survival. Since 2014,
Transparency International has worked to
monitor land corruption and document its
impacts on marginalised communities. From
the women of rural Sierra Leone forced to pay
bribes to avoid eviction from their homes to the
Indigenous Xinka people of Guatemala who risk
losing their lands to mining companies granted
licences by corrupt officials, disadvantaged
groups face unique challenges accessing and
exercising their rights over land as a result

of corrupt and discriminatory practices.> To
date, however, the relationship between these
phenomena has been underexplored.

In 2021, Transparency International and the
Equal Rights Trust published Defying Exclusion:
Stories and Insights on the Links Between
Discrimination and Corruption.* Based on a
selection of case studies covering a wide
variety of contexts, countries and personal
characteristics, the report uncovered evidence
of a vicious cycle in which discrimination
reduces the constraints on corrupt behaviour,
and corrupt practices in turn reinforce existing
patterns of disadvantage. Defying Exclusion
marked the first attempt to systematically
explore the phenomena we termed
“discriminatory corruption”. However, it also
recognised the need for further research in
this area and initiated a call to action. In this
report, we take up that call. For the first time,
this ground-breaking publication examines the
dynamics of land, corruption and discrimination
in Sub-Saharan Africa. In a continent scarred
by the legacies of conflict and colonisation,
discrimination and corruption in this region cast
wide shadows, and their impacts are especially
pronounced.
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1 STRUCTURE OF THIS REPORT

This report is the result of an ongoing
collaboration between Transparency
International and the Equal Rights Trust. It
forms part of Transparency International’'s
Land and Corruption in Sub-Saharan Africa
initiative and builds upon a number of

recent publications in this area.> Led by

the International Secretariat in Berlin, the
programme brings together national partner
chapters (Transparency International chapters)
from across the continent, including Cameroon,
Ghana, Kenya, Madagascar, South Africa,
Uganda, Zambia and Zimbabwe, to chart and
document the links between corruption and
discrimination and to identify factors that may
drive or exacerbate these harms in the context
of land governance. The report is divided into
seven chapters, which may be grouped into
three overarching areas of analysis.

In the initial sections of the report, we set

the scene, providing an insight into the
research process, an overview of core themes
and definitions, and a review of current
international law standards relating to land.
The analysis included in these chapters is
applied across the subsequent sections and
used to evaluate practice at the national level.
Chapter 1 sets out the report structure, its
methodology, scope and limitations. Chapter
2 provides an introduction to land, corruption
and discrimination concepts. These topics

are highly complex, often contested, and use
specialised terminology that may deviate
from day-to-day usage. In this chapter, we
establish our understanding of key terms,
clarify common misconceptions and explore the
different ways in which each area relates to one
another. Chapter 3 of the report situates land
governance within the broader human rights
law framework. Despite some inauspicious
beginnings, this framework has developed
considerably in recent decades.
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Today, States’ obligations to respect, protect
and fulfil land rights are better articulated and
more widely understood than at any previous
point in history.

In the mid-sections of this report, we explore
the mechanics of land corruption and
discrimination in greater detail. As explained in
Chapter 4, both corruption and discrimination
undermine rights protections and can have
potentially devastating impacts on affected
communities. Building upon the main findings
of reports issued by human rights mechanisms
and civil society organisations since 2010, in this
chapter, we seek to improve understanding of
the ways in which discrimination and corruption
operate to impede equal land outcomes. In
Chapter 5, we apply these learnings in the
national context. This chapter presents the

bulk of the testimony gathered during the

data collection phase. For each of the seven
countries under review, we begin by providing
a brief historic analysis and summary of the
governing land framework. Combining desk-
based research with key stakeholder interviews,
this section aims to paint a broad picture of
discrimination and corruption within a State.
Each country section includes a case study
prepared by a national partner chapter that
explores the intersections of corruption and
discrimination as they relate to members of a
particular community or area of practice.

Chapter 6 presents the report’'s main findings.
In this section, we return to the concept of
discriminatory corruption, consolidating the
analysis of the previous chapters to explain
how discrimination and corruption combine
to prevent fair land outcomes. Having charted
these interactions, the report examines the
wider implications of the analysis for land
governance. The diversity of land systems and
experiences of disadvantage means that all
policy solutions must be tailored to local needs
and contexts.



To this end, in Chapter 7, we identify a set

of core principles to guide future action.
Recommendations are made at three levels:
to States, to the international and regional
community, and to civil society. Collaboration
between these different stakeholder groups
will be essential if the harms of discriminatory
corruption are to be addressed.

This report is designed to be read holistically,
with each new section building upon the last,
growing the analysis, layer upon layer. However,
some chapters will be more relevant to some
readers than others. Those who are new to the
topics of land, corruption and discrimination,
should begin by reviewing Chapter 2, which
details some of the complexities and nuances
in each of these areas. Readers who are
interested in learning more about the current
international law framework on land should
review Chapter 3. Those who wish to gain a
high-level understanding of the ways in which
corruption and discrimination may impact a
person'’s land-related outcomes should review
Chapters 4 and 6 respectively. Readers who
wish to gain an appreciation of experiences

of land corruption and discrimination within

a particular country should review Chapter

5. Those who wish to learn more about the
concept of discriminatory corruption should
review Chapters 2 and 6. Finally, readers who
are interested in the implications of the analysis
for land governance should review Chapters

6 and 7. At different points in the report,
textboxes are used to explore discrete topics
and themes that will be of broad relevance to
land, anti-corruption and equality activists.
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2 METHODOLOGY

The research for this report was undertaken

in three overlapping phases of work. In the
first phase, the Equal Rights Trust conducted a
desk-based review of existing literature on land,
corruption and discrimination, with a focus on
reports issued by United Nations (UN) human
rights treaty bodies and special procedure
mandate holders since 2010.¢ The results of this
assessment were mixed. While references to
land and discrimination appear regularly within
these documents, land corruption is rarely
discussed, and the links between discrimination
and corruption have not been systematically
explored at the international level. As a result,
the decision was taken to widen the scope of
the review to include additional publications
issued by specialised UN agencies and civil
society organisations. The principal findings of
the literature review are presented in

Chapter 4.

In the second phase, each Transparency
International chapter undertook a series of
semi-structured interviews with stakeholders
at the national level. The interviews were
designed to generate a broad profile of land
corruption and discrimination and assist in
the identification of country-specific case
studies, allowing for a deeper level of analysis.
Proposed case studies were suggested by
chapters and agreed in consultation with

the Transparency International Secretariat
and Equal Rights Trust in view of the need to
ensure coverage of a representative range of
protected characteristics and thematic areas of
focus. Once agreed, chapters conducted field
visits and consulted with members of directly
affected communities. The key findings of this
consultation phase are set out in Chapter 5.

Based on the evidence collected during the
research and consultation stage, in the third
phase, a first draft of the present report was
compiled.
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The report was subsequently validated by in-
house and external reviewers who provided
written comments and overarching feedback
on the draft. Based on the responses received,
a second draft of the report was produced and
shared for further consultation. The report’s
final conclusions and recommendations were
informed by the outcomes of a meeting of
national partner chapters held in Johannesburg
in August 2023.

An equality-by-design approach was taken to
the research methodology, ensuring that the
programme was equality-focused in its aims
and equality-sensitive in its delivery. Prior to the
key informant interviews and community-level
consultations, each Transparency International
chapter undertook a mapping exercise aimed
at identifying individuals with a relevant stake
in the project and ensuring that the means

of engagement were accessible, appropriate,
sensitive and safe. In some cases, adaptations
to the project design were required to
overcome identified barriers to participation.
For instance, to overcome linguistic barriers,
some interviews were conducted in a language
other than English and subsequently translated.
To overcome regional disparities in access

to internet services, some interviews were
conducted in person and a summary of the
findings was prepared in lieu of a full written
transcript. To ensure the safety of participants,
some interviewees have been anonymised.
Further information on these adaptations are
reflected in the scope and limitations section
below.

3 SCOPE AND LIMITATIONS

Documenting discrimination and corruption
is challenging. Both practices are typically
underreported and difficult to prove as the
evidence of their existence often lies in the
hands of the party responsible for the harm.
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In some cases, as demonstrated in the latter
sections of this report, individuals may be
pressured into paying bribes to access land
services and rights that they are entitled to
under the law. As such practices are prohibited,
victims may be reluctant to go on the record
about their experiences. Similarly, high levels
of stigma or social disapprobation (particularly
in cases involving “sextortion”) can mean that
some individuals are hesitant about sharing
information or disclosing relevant facts.” Grand
corruption is particularly difficult to document
on account of the secretive nature of dealings,
which may be plausibly denied by those in
positions of authority.

For these reasons, this report does not claim to
provide a complete account of the relationship
between land corruption and discrimination.
More modestly, we seek to identify situations
in which a risk of discrimination or corruption
occurring is especially pronounced, combining
secondary data with first hand testimony
drawn from different jurisdictions. To the
largest extent possible, we have sought to
present the opinions of national actors in

their own voice, whilst drawing together the
different threads to paint a broad picture of
discriminatory corruption within a State. Where
we rely upon a summary of a conversation,

or where an interview was conducted in a
language other than English, this is reflected

in the accompanying citation. Because of the
sensitivity of this area, some contributors
requested not to be named. We have respected
these individuals' wishes by anonymising their
contributions.®

This research is the outcome of an exploratory
process and marks the first attempt to
systematically examine the intersections of land
corruption and discrimination. The research
methodology, which relies heavily on the
testimonies of national stakeholders, reflects
this approach.



While we have sought to ensure the

active involvement of a wide range of
stakeholder groups - including academics,
traditional authorities, lawyers, government
representatives, land administrators and
organisations working with and on behalf of
groups exposed to discrimination - the report
cannot, and is not intended to be, taken as
representative or comprehensive. Further
research is needed to corroborate the evidence
gathered at the national level and to identify
tailored solutions. Moreover, the report's
limited geographic scope means that some of
the findings may be less applicable to other
global regions.

As the findings indicate, the presence of
corruption and discrimination means that
many disadvantaged groups lack a voice and
are prevented from participating in society

on an equal basis with others. Some groups
are particularly marginalised or stigmatised

on account of their personal characteristics,
such as their age, religion, disability status

or health status. This is mirrored by a lack

of scholarly attention paid to their situation.
To the best of our ability, we have tried to
highlight the experiences of these different
groups to shed light on their circumstances and
stimulate future action. However, the nature
of the research means that in some countries
and contexts, there may be greater or lesser
degrees of discussion. A clear evidence gap was
identified in relation to Lesbian, Gay, Bisexual,
Transgender, Questioning and Intersex
(LGBTQI)+ persons. Further work is needed

to understand the land-related experiences

of members of this community, particularly

in Africa, where many States maintain laws
criminalising same-sex sexual conduct and
individuals are actively prevented from living
in conformity with their true gender identity or
chosen modes of gender expression.

Prevailing land-use patterns in Sub-Saharan
Africa mean that many of the testimonies
received are skewed towards rural and
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agricultural communities. A lack or loss of
access to land for members of this group has
clear implications for their socio-economic
development and ability to maintain an
adequate standard of living.° While place of
residence and socio-economic disadvantage are
recognised as distinct grounds of discrimination
under international law, in this report we

treat each as an intersectional or cross-cutting
theme.’ In doing so, we aim to generate more
concrete data on the links between corruption
and discrimination and to give voice to rural
minorities whose experiences of disadvantage
differ from those of the majority population
and would otherwise be obscured. Grounds of
discrimination often overlap, and as a result,
the situation of some groups may be combined
under a single heading or be disaggregated
across categories.

Acknowledging these unavoidable limitations,
the authors of this report find that the
research provides an unparalleled and unique
insight into experiences of land corruption
and discrimination that have previously

gone unacknowledged. The testimonies
reveal a harrowing situation in which the

land rights of marginalised communities

are habitually undermined. What is more,

the report demonstrates the remarkable
interconnectedness of these phenomena.
While corruption and discrimination are often
presented as parallel (albeit equally important)
development concerns, the research shows
that they are unavoidably and inexorably
interconnected. This finding has important
ramifications for all those working in the

land governance, anti-corruption and anti-
discrimination space. As the voices presented
in the following pages attest, discriminatory
corruption is a cyclical process. Each harm
perpetuates and is nourished by the other.
Recognising these intersections is essential to
effective action.
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CHAPTER 2:
DEFINITIONS AND
TERMINOLOGY

Land, corruption and discrimination are
complex topics that draw upon different
strands of legal, political and economic theory.
The language of land is itself contested,

and the definitions used are a frequent
source of disagreement."" Words given their
ordinary usage may be infused with a discrete
meaning, reflective of a broader worldview or
philosophical position. For a person located

in Europe, where private land ownership is
common, the notion of customary tenure

may appear novel. However, in many parts of
Africa, customary tenure is the norm, coexisting

with other tenure systems in a delicate “state
of legal pluralism”.’? Across Africa, there is
extraordinary diversity in the ways in which
land is framed and understood. Mailo tenure,
which is unique to Uganda, is just one example
of a system that has developed in intimate
connection with a country’s history and colonial
heritage. Discrimination and corruption are
each highly complex areas of legal practice
with their own contestations and definitional
challenges. In this chapter, we set out our
understanding of key terms, examine areas of
overlap and address common misconceptions.'
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1 WHAT IS LAND TENURE?

Land tenure has been described as the
“relationship, whether legally or customarily
defined, among people, as individuals or
groups, with respect to land.”" The interests
that a person has in land can be understood

as a form of “property” - what is often referred
to as “property rights to land".'® Historically,
property was thought of as a thing - something
tangible that could be touched, used,
experienced, and in some cases, bartered or
sold. However, this description does not explain
how people can have different interests in the
same land, or how disputes and disagreements
can be resolved.’ Over time, a new metaphor
emerged, which views property from the
perspective of a “bundle of rights"."

The different assortment of interests that a
person has in land can be thought of as “sticks
in the bundle”.”® So, for example, one person
may have a right of access to land, allowing
them to take their cattle across a field. Another
might have withdrawal rights, allowing them to
use the products of the land such as harvesting
sorghum and selling it at market; whilst a third
may possess management rights, allowing
them to make decisions on land use, such as
the decision to construct a barn.” A multitude
of overlapping interests and claims in the
same land can exist simultaneously.? For ease,
in this report, we synthesise these various
prerogatives by referring to a person’s “access
to, use of, and control over land”, or - in even
simpler terms - to “land rights".?!

A distinction is sometimes made between
formal rights, which are legally protected

by the State, and informal rights, which lack
official recognition.?? In some cases, authors
also differentiate statutory rights, based on
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legislation or judicial decisions, and customary
rights, based on traditional and communal
practice. These distinctions can be confusing.
Whilst customary land is often associated with
informality, increasingly, States are legislating
to recognise customary tenure, which is viewed
as highly legitimate in local contexts.?* Whilst
the land and housing situation of people

living in “informal settlements” may not be
officially acknowledged, the rules in place that
determine access are often clearly defined,
possessing a degree of formality.?> Formal and
informal rights can overlap, and statutory and
customary tenure systems often interface. This
is particularly true in peri-urban areas, where
internal migration and population growth have
pushed cities to expand beyond their historic
boundaries.

For some of these reasons, UN-Habitat and
others have suggested thinking about land
rights as part of a continuum.? The continuum
metaphor recognises that rules of tenure
“fundamentally shape - and are shaped by -
the relations between people and the natural
world, as well as relations among people.”’
While legislation or court decisions operate

as “one source” of norms, property rights to
land also emerge organically as a result of
“social relationships and memberships, which
in turn will define the content of the right or
claim and then underwrite the exercise of that
right.”?® In this perspective, property rights to
land are essentially human-centred.? They may
be “legitimated through different sources of
norms” varying from the “formal/legal” to the
"informal/illegal”.®



At the national level, different processes
have emerged through which land may be
administered. A wide range of actors are
involved in these processes including public and
customary authorities.® Land is often divided
into different categories, being described

as public, private, customary or collective in
nature. However, these terms are not used
consistently across States, and in practice,
different tenure systems may operate within
these classifications. In Kenya, for instance,
“community land” is defined to incorporate
customary, freehold and leasehold tenure.®

Closely linked to land tenure is the concept of
“tenure security” which has been defined by
the Food and Agriculture Organisation of the
United Nations as “the certainty that a person’s
rights to land will be recognised by others and
protected in cases of specific challenges.”2 In
recent years, efforts to formalise land rights
and consolidate land systems have been
undertaken in many countries. Development
approaches have focused on the roll out and
implementation of land-titling programmes.
The success of these programmes has been
the subject of vigorous debate. Private titling
is intended to promote tenure security by
clarifying individual property rights to land,
ensuring that users' rights are recognised and
protected against competing claims.?* In turn,
the land can be used as collateral to gain access
to credit; a pre-condition for investment.®
However, tenure security is both contextual
and cumulative, drawing upon a wide range of
sources.?® Whilst titling may be appropriate in
some contexts, the resultant “commodification
of property rights” can also promote tenure
insecurity, whilst registration processes are
prone to manipulation and abuse.*”
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2 WHAT IS CORRUPTION?

Corruption is defined by Transparency
International as “the abuse of entrusted power
for private gain."® Here, “abuse” refers to
misuse or mistreatment, “entrusted power”
refers to the authority granted to duty-bearers
and decision-makers on the premise that they
act with integrity to advance the public good,
and “private gain” refers to the self-serving
benefits (financial, material, political or social)
that accrue to individuals or specific interest
groups at the expense of society at large.

Corruption can manifest in different ways
and is often described as being “grand” or
“petty” in nature.*® Grand corruption, as it is
used in this report, refers to “acts committed
at a high level of government that distort
policies or the central functioning of the state,
enabling leaders - political office holders or
well-connected individuals - to benefit at the
expense of the public purse and the greater
good."® Political corruption is a type of grand
corruption that involves the “manipulation of
policies, institutions and rules of procedure
in the allocation of resources and financing
by political decision-makers, who abuse their
position to sustain their power, status and
wealth.”#" Petty corruption involves “everyday
abuse[s] of entrusted power by low and mid-
level public officials in their interactions with
ordinary citizens, often as they attempt to
access basic goods or services."* Within the
literature, petty corruption occurring within
land governance is sometimes referred to as
“administrative” or “bureaucratic” corruption.*?
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Corruption may involve both collusive and
coercive practices. According to the World
Bank, a collusive practice is “an arrangement
between two or more parties designed to
achieve an improper purpose, including to
influence improperly the actions of another
party.”* When it comes to corruption, collusive
practices typically involve coordination between
“insiders” and their clients to obtain an undue
advantage or to avoid an obligation. Examples
include bid rigging during procurement
processes, in which a favoured firm wins the
tender in return for paying kickbacks to the
procuring entity, or backroom deals between
firms and legislators or regulators to secure
“sweetheart deals”. While collusive corruption
can doubtless be profitable for those party to
the arrangement, it invariably entails a wider
negative cost to others. As the phenomenon
of corrupt land-grabbing in regions inhabited
by Indigenous Peoples clearly demonstrates,
marginalised groups are less likely to be the
beneficiaries of collusive corruption and more
likely to bear the cost.

A coercive practice is defined as “impairing or
harming, or threatening to impair or harm,
directly or indirectly, any party or the property
of the party to influence improperly the actions
of a party.” Corruption is often coercive

in nature, whereby corrupt actors leverage
power asymmetries through the use of implicit
or explicit threats and intimidation to extort
goods, money, services or even sexual acts
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from their selected victims in return for access
to entitlements such as health care, education
or identification papers. The literature indicates
that marginalised groups suffer from an above-
average chance of being the victims of coercive
corruption, in which corrupt actors intentionally
target them for exploitation.* Growing
attention to the phenomenon of “sextortion” -
the abuse of power to obtain sex - shows how
pernicious this can be, with enormous hidden
costs for individuals and communities subject
to these practices.

Corruption encompasses a range of discrete
acts and practices and can occur through
different mechanisms, such as bribery,
patronage and cronyism.#” The United Nations
Convention against Corruption (UNCAC),

which has been ratified by a majority of States
worldwide, does not define corruption as such,
but rather lists and defines a series of offences
that should be criminalised in every jurisdiction
covered by the Convention. These include the
bribery of national and foreign public officials
and in the private sector, embezzlement, money
laundering, concealment and obstruction

of justice.®® As the world's only binding anti-
corruption instrument, the Convention captures
States’ commitment to addressing corrupt
practices and represents a global response to a
truly global problem.



3 WHAT IS DISCRIMINATION?

International law guarantees to all persons
the right to freedom from discrimination.
Almost every State in the world - including
each of the seven countries examined as

part of this report - has accepted obligations
to eliminate discrimination and advance
equality by ratifying human rights treaties.* In
2023, the UN Human Rights Office published
Protecting Minority Rights: A Practical Guide to
Developing Comprehensive Anti-Discrimination
Legislation. The Guide synthesises international
law standards in this area and “provides clear
and complete guidance for States on the laws
which are required to meet their obligations to
respect, protect and fulfil the rights to equality
and non-discrimination and to deliver their
ambitions to leave no one behind."®

Discrimination is prohibited on the basis of
certain “grounds” linked to a person’s identity,
status or beliefs. Discrimination can occur
based on a single ground (such as a person'’s
sexual orientation, gender, race, or ethnicity)

or at the intersection of different grounds.

This is known as multiple or intersectional
discrimination.> Under international law,

a person does not need to prove that they
possess a particular characteristic to benefit
from protection against discrimination. In some
cases, discrimination occurs due to a perception
(whether real or mistaken) that a person
belongs to a protected group, or due to their
association with a person who does.>? Whilst
the earliest human rights treaties enumerated
a relatively small number of grounds, this list

is not fixed, and a wide range of additional
statuses have been recognised as protected
forms of “other status”:
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Discrimination is prohibited on the basis of
age; birth; civil, family or carer status; colour;
descent, including caste; disability; economic
status; ethnicity; gender expression; gender
identity; genetic or other predisposition
towards illness; health status; indigenous
origin; language; marital status; maternity

or paternity status; migrant status; minority
status; national origin; nationality; place

of residence; political or other opinion,
including human rights defender status, trade
union membership or political affiliation;
pregnancy; property; race; refugee or asylum
status; religion or belief; sex and gender; sex
characteristics; sexual orientation; social
origin; social situation; or any other status.>?

Some people are treated differently to others
for reasons relating to their protected status.
This is known as direct discrimination. However,
anti-discrimination law requires more than
facially equal treatment. In fact, treating
everybody the same, without regard to their
personal circumstances, can be a source of
inequality. A policy that prohibits animals from
government premises, for instance, could have
the effect of disadvantaging persons with visual
impairments who require a guide dog to safely
move around a building. This is an example of
indirect discrimination. To overcome barriers
to participation, adjustments to policies or
practices may be required. These are known

as reasonable accommodations. A failure to
make such an accommodation (for instance, by
introducing an exception to the above policy
that relates to guide dogs), is discriminatory.
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Additional forms of discrimination have
been recognised under international law.
Consolidating practice in this area, the UN
Human Rights Office has defined these
prohibited conducts as follows:

Direct discrimination occurs when a
person is treated less favourably than
another person is, has been or would

be treated in a comparable situation

on the basis of one or more protected
grounds; or when a person is subjected to
a detriment on the basis of one or more
grounds of discrimination.

Indirect discrimination occurs when

a provision, criterion or practice has or
would have a disproportionate negative
impact on persons having a status or a
characteristic associated with one or more
grounds of discrimination.

Ground-based harassment occurs when
unwanted conduct related to any ground
of discrimination takes place with the
purpose or effect of violating the dignity of
a person and of creating an intimidating,
hostile, degrading, humiliating or offensive
environment.

Reasonable accommodation means
necessary and appropriate modifications
or adjustments or support, not imposing
a disproportionate or undue burden, to
ensure the enjoyment or exercise, on

an equal basis with others, of human
rights and fundamental freedoms

and equal participation in any area

of life regulated by law. Denial of
reasonable accommodation is a form of
discrimination.
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Segregation occurs when persons sharing
a particular ground are, without their full,
free and informed consent, separated and
provided different access to institutions,
goods, services, rights or the physical
environment.

The right to non-discrimination applies in all
areas of life regulated by public authorities.>*
This includes the provision of goods and
services and would encompass all aspects of
public land administration.> While the State is
the primary duty-bearer under international
law, it is responsible for protecting individuals
against discrimination by regulating the
conduct of private actors, including businesses
and corporate entities.*® Increasingly, it is also
recognised that States possess extraterritorial
obligations to respect, protect and fulfil human
rights beyond their national borders.>’

In some cases, there may be authentic
reasons to enact laws, policies or practices
that affect some groups more than others.
International law establishes a clear justification
test to determine whether or not an act of
discrimination has occurred. First, measures
must pursue a legitimate aim. This could
include, for example, the requirement that a
doctor obtains medical certification, which is
necessary to protect public safety. Second,
the means of achieving that aim must be
appropriate. Measures that are based on
discriminatory stereotypes or generalisations
will fail this limb of the test. Third, measures
must be necessary, meaning that other less
restrictive means could not achieve the

same objective. Finally, measures must be
proportionate, meaning that the harm does
not outweigh the potential benefit.>® Direct
discrimination can be justified very rarely.>



In addition to refraining from discrimination,
States are required to adopt positive

action measures designed to advance

equality and overcome historic patterns of
disadvantage.®® A wide variety of measures
have been implemented pursuant to States’
international law obligations, ranging from the
awarding of scholarships and bursaries to the
introduction of preferential quota systems.®’
Because positive action involves treating
groups differently, specific rules have been
established to ensure that measures do not
result in discrimination.®? Such measures will
be always be illegitimate when they result in
segregation, or the perpetuation of stigma and
stereotypes.®

4 THE LINKS BETWEEN LAND, CORRUPTION
AND DISCRIMINATION

Corruption and discrimination are complex
topics and the terms are sometimes used
interchangeably. Both corruption and
discrimination can result in groups being
treated differently. Both are social harms that
undermine good governance, sustainable
development and the effective enjoyment of
human rights. Both require dedicated legal and
policy responses. However, the two are not the
same. As described above, discrimination and
corruption have acquired discrete meanings
under international law. Anti-corruption
frameworks are perpetrator-focused. They

aim to prevent the abuse of power by those
entrusted to wield it. Anti-discrimination law,
by contrast, is victim-oriented. It centres on
protection against harms linked to a protected
characteristic. These distinctions are important
and a failure to understand them can lead to
the misapplication of terms. Not all corrupt
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acts perpetrated by government officials, for
instance, will involve discrimination on the basis
of political opinion.®* Yet for all their differences,
corruption and discrimination share a number
of commonalities, and in some cases the
phenomena are inseparably interlinked.

At its broadest level, corruption results in the
misallocation of resources, therefore depriving
governments of funds that are needed for

the delivery of important public services.®

As some groups are more likely to rely upon
these services than others, many instances of
corruption can be said to have discriminatory
impacts.® This is an important finding. But it is
also unsatisfactory. If discrimination is treated
as the inevitable consequence of corrupt
practices, its value as an analytical tool is
diminished. Each concept risks collapsing into
one another. For the harms of discrimination
and corruption to be addressed, a deeper
understanding of their relationship is needed.

In 2021, Transparency International and the
Equal Rights Trust published Defying Exclusion:
Stories and Insights on the Links Between
Discrimination and Corruption.®’ The study
demonstrates the myriad of ways in which
corruption and discrimination combine to deny
human rights and perpetuate experiences

of disadvantage. While not all acts of
corruption are discriminatory and not all acts
of discrimination are corrupt, discrimination
can act as a causing, enabling or exacerbating
factor in all phases of a corrupt interaction.
Defying Exclusion marked the first attempt

to systematically categorise the linkages
between corruption and discrimination. In the
following sections of this report, we test our
original hypothesis and refine the research
methodology based on a review of practice in
seven African countries. The research finds that
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the two phenomena are mutually reinforcing in
at least one of the following ways.

Discrimination can result in greater exposure
to corruption. Discrimination reduces the
constraints on corrupt behaviour, increasing
the risk that marginalised groups fall prey to
corrupt practices. Structural inequalities mean
that many of those affected lack the necessary

corruption are felt disproportionately by groups
exposed to discrimination. Both discrimination
and corruption result in the denial of justice,
operating to prevent individuals from claiming
their rights and challenging rights violations.
Corruption can also impede the effectiveness
of measures designed to advance equality.

In this way, corruption prevents States from

voice, resources and capacity to respond.®®
Corruption and discrimination are causally
linked.®® Some acts of corruption are directly
discriminatory: individuals may be targeted by
corrupt actors or denied access to rights, goods
and services on account of their status, identity
or beliefs.”® Even where a corrupt act does not

addressing the structural conditions that
embolden corrupt actors and allow them
to operate with impunity. These dynamics
are constantly at play, exerting pressure at
different stages of the corruption lifecycle.
Discriminatory corruption is as a dynamic
process that entrenches and perpetuates
disadvantage.

purport to confer or deny benefits to members
of a particular community, the impacts of
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Discrimination, Marginalisation and Land Inequality

Human beings are diverse. Our unique combinations of identities, beliefs and statuses are something

to be recognised and celebrated.”” This understanding of equality lies at the heart of the human rights-
based approach, which underpins all contemporary human rights instruments.” Substantive equality, as
it is understood at international law, has four central tenets.” First, it requires redress for disadvantage.’
Eliminating discrimination, addressing socio-economic disparities and advancing the rights of historically
disadvantaged groups through targeted equality measures are each required to promote equality in
practice.” Second, it requires the accommodation of difference. Equality is not the same as uniformity and
equality law does not seek to level behaviour or assimilate individual or group identities.”® Instead, it aims
to redress the disadvantage that attaches to difference.”” This requires, inter alia, adjustments to existing
rules, policies, practices and structures, and the identification and elimination of accessibility barriers.”®
Third, equality requires recognition. Non-recognition or misrecognition, through stereotypes, stigma and
prejudice, perpetuate discrimination and foster exclusion.” Finally, substantive equality requires the full
and effective participation of marginalised communities in society.®°

Marginalisation and discrimination are a direct cause and consequence of inequality, although

the concepts are mutually distinct.®’ Throughout this report, we refer to both “marginalised” and
“disadvantaged” groups. In doing so, we seek to draw attention to those structural determinants that
result in communities being pushed to the fringes of society as well as the specific expressions of
inequality these communities face for reasons linked to their protected characteristics.8? The discussion
of “land inequality” in this report relates principally to disparities of access to, use of and control over
land.® However, land inequalities also have broader dimensions and may encompass additional factors
such as the non-recognition of communities’ legitimate tenure rights, exclusion from decision-making on
land, tenure insecurity arising as a result of discrimination or violence, and the failure to recognise every
person’s equal dignity and inherent capabilities.



In the final sections of this report, we explore
the dynamics of discriminatory corruption
situated within the context of land governance.
A common thread runs through the analysis:
the role of power.?* Most established definitions
of corruption explicitly refer to the misuse of
entrusted power. Uneven power dynamics

are also central to many experiences of
discrimination. Racism, for example, is typically
based on hierarchical power relationships
between racial and ethnic groups. In agrarian
societies, how privilege and status is maintained
is closely linked to the governance of land and
natural resources. A loss or denial of access to
land is a source of disempowerment, depriving
individuals of their homes, livelihoods and
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ability to maintain an adequate standard of
living.®> Conversely, in rural economies, the
accumulation of land is a means to acquiring
political capital.® Power relations and social
hierarchies are not static. They are layered
and intersectional.®” Groups privileged in one
context may be disadvantaged in another.®
However, the preceding analysis implies a need
to foreground ingrained power asymmetries
to understand the nuanced and complex
interactions between land, corruption and
discrimination. As outlined in the following
sections of this report, marginalisation and a
lack of representation reproduce inequalities
that facilitate corrupt practices.
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CHAPTER 3: LAND AND
INTERNATIONAL LAW

Land is central to the realisation of human
rights. Clean water, nutritious food, biodiversity,
housing, work, physical and mental health, and
a clean, healthy, and sustainable environment,
alongside a myriad of other rights, all depend
on land.?® Land occupies an important

position in national economies and provides
the location for social, cultural and spiritual
practice and the development of individual

and community identities.®® The borders within
which land rights are exercised or contested are
inseparable from the land itself, long marked by
legacies of conflict, struggle and colonisation.
International law emerged largely in response
to these dynamics, although its role has been
decidedly ambiguous, serving to entrench

land inequalities on the one hand whilst also
providing a potential means to address them.*!

1INAUSPICIOUS BEGINNINGS

Modern understandings of land and property
owe much to the writings of natural law
theorists, whose works were later cited in
support of colonial expansion.®? According to
John Locke's theory of labour, “only the land
used or cultivated should be recognised as
property.”? Lands that were not exploited

to their full economic potential, and which

did not fall under the dominion of a political
sovereign, could not properly be understood to
establish property rights. They were, therefore,
considered “vacant” and free for appropriation
by colonising nations.?* In later years, these
theoretical foundations were given force
through the emergence of the international law
doctrines of discovery and terra nullius.®
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Contemporary human rights law rejects
these doctrines on account of their racially
discriminatory impacts and limitations on

the right to self-determination.®® However,
they continue to be asserted in some parts of
the world, and their effects are still being felt
today.”’

By the early twentieth century, the express
justifications for colonial rule had begun to
shift. Rather than claiming vacant land, it was
deemed the responsibility of Western States

to support the peoples of “less advanced”
nations and steward them towards stronger
development outcomes.®® The Covenant of

the League of Nations - an intergovernmental
organisation formed in the aftermath of the
First World War - makes this role explicit. Article
22 establishes the duty of Member States

to bring the peoples of occupied territories
under their tutelage and ensure their collective
wellbeing.” In practice, wellbeing was cast

in narrow economic terms, and throughout
the colonial period, the labour, lands and
natural resources of colonised territories

were systematically exploited in a system that
purported to benefit both the occupiers and
the occupied.'™ International law served an
undesirable function, working to legitimise the
“colonial project” and its corresponding impacts
on affected communities.'

2 DEVELOPMENTS IN INTERNATIONAL LAW

The year 1945 marked something of a turning
point. In October, the Charter of the United
Nations came into force, proclaiming its faith in
fundamental human rights, human dignity and
the equality of all persons.’® Three years later,
this statement of principle was given practical
form when the Universal Declaration of
Human Rights was adopted by the UN General
Assembly in Paris. Set out over 30 Articles, the
Declaration is considered a landmark in human
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rights protection, and many of its provisions
have come to be recognised as forming part
of customary international law.'® However,
its immediate impacts were muted. There is
no reference to land in the document, and
allusions to the status of colonial territories
are apparent at different points of the text.'
Importantly, as a non-binding instrument, the
Declaration did not impose direct obligations
on States. However, work soon commenced to
bridge this gap.

A Commission on Human Rights - chaired

by Eleanor Roosevelt - was given the task of
drafting a new “international covenant on
human rights”. In the early discussions that
took place, land was clearly in the mind of
policymakers, who deliberated at length on the
inclusion of a property rights clause and the
appropriate conditions for expropriation.%
However, political disagreements, reflecting
wider geopolitical tensions, resulted in an
impasse. The text was eventually divided into
two separate instruments - what would become
the International Covenant on Economic,
Social and Cultural Rights (ICESCR) and the
International Covenant on Civil and Political
Rights (ICCPR)."% Bar an opaque reference in
their non-discrimination provisions, neither

of these documents directly refer to land or
property.'%’

Nonetheless, progress was being made, and
by the time these instruments were opened
for adoption in the mid-1960s, independence
movements were taking hold across the globe.
The change of mood is reflected in common
Article 1 of the Covenants, which recognises
the right of all peoples to self-determination,
including the free disposal of their natural
wealth and resources. States are required to
take measures to promote the realisation of
this right, which should be provided on an
equal and non-discriminatory basis.'®



The Universal Declaration served as inspiration
for the treaties that followed it. Several of the
core UN human rights conventions do contain
property rights provisions,'® which have been
elaborated in reference to the land rights of
Indigenous Peoples, rural communities and
other disadvantaged groups.'® In their work,
both the Human Rights Committee and the
Committee on Economic, Social and Cultural
Rights have engaged with these themes,

with the latter issuing important guidance on
protections against forced evictions.' These
standards have been endorsed at the regional
level and continue to inform contemporary
practice."?

In recent years, the international human

rights law framework on land has developed
considerably. In 2012, Voluntary Guidelines

on the Responsible Governance of Tenure of
Land, Fisheries and Forests in the Context of
National Food Security (VGGT) were adopted
by the Committee on World Food Security. The
Guidelines were the product of a collaborative
process that involved a diverse range of
stakeholders and have been noted for their
perceived legitimacy.”? Through their voluntary
commitments, States undertake to “recognize
and respect all legitimate tenure right holders
and their rights,” including those exercised
according to customary arrangements, and to
protect the collective use and management

of common-pool resources.'* The Guidelines
reinforce the centrality of non-discrimination
and anti-corruption measures to healthy land
systems.™'> References to these concepts are
made throughout the document, addressed

to both State and non-State actors."® Other
sections reflect common concerns, noting, for
example, the need to mainstream the rights
of marginalised communities in land and
resource governance and ensure their effective
participation in decision-making processes.’”
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A range of additional soft law documents have
since been adopted that address different
aspects of land governance and human

rights protection.'® States have also sought

to recognise the special relationship that
certain communities enjoy with their land and
natural resources. Particularly important in
this regard is the UN Declaration on the Rights
of Indigenous Peoples (UNDRIP), adopted by
the UN General Assembly in 2007; and the

UN Declaration on the Rights of Peasants and
Other People Working in Rural Areas (UNDROP),
adopted by the Human Rights Council in 2018.

Important developments have also taken
place at the regional level. In 2010, the
“Framework and Guidelines on Land Policy
in Africa” was published as a joint initiative
of the African Union Commission, the UN
Economic Commission for Africa and the
African Development Bank. Around the same
time, the African Commission on Human and
Peoples’ Rights adopted a set of Principles
and Guidelines on the implementation of
economic, social and cultural rights under
the African Charter.”° Flowing from their
Article 14 obligations, the Guidelines call on
States to “ensure security of tenure to rural
communities and their members”, while
recognising as protected “rights guaranteed by
traditional custom and law to access to, and
use of, land and other natural resources held
under communal ownership.”'?° The African
Commission and Court on Human and Peoples’
Rights have both issued important decisions
pertaining to the land rights of Indigenous
communities and other groups that enjoy a
special relationship with land.™
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The Human Right to Land: An Equality-Based Approach

Land is often positioned as an entry-point to the enjoyment of other human rights.'?> Without land, food
cannot be produced, farmers would lose their livelihoods, and there would be no place for housing,
hospitals or schools. All human rights are considered interdependent and indivisible under international
law. However, this asymmetric framing generates specific protection challenges.

In many parts of the world, human rights arguments have been deployed to support decisions on land
that separate individuals from their culture and livelihoods. Indigenous Peoples, for example, have found
themselves evicted from their ancestral homelands to protect forested areas.'” Rural communities have
been displaced to make way for development projects aimed at promoting employment and growing

the national economy.'* In some contexts, the right to food has been claimed to justify the removal of
“unproductive” land users from their plots.’?> The impacts of these decisions are borne disproportionately
by the most marginalised in society. Persons with disabilities have found themselves removed from their
land due to stereotypes concerning their physical capacity.'?* Women, displaced from their homes, have
been forced to travel long distances to find water for their family, reinforcing patterns of structural gender
discrimination.’? Meanwhile, religious and belief minorities have lost access to their family burial grounds
and places of worship.'28

For these and related reasons, commentators have called for the recognition of an independent human
right to land.'?® Some positive progress has been made at the international level. Both the UNDRIP and
UNDROP, discussed above, recognise a right to land for members of their titular groups and call for the
adoption of implementing measures to ensure that the right is fulfilled.’° It is now well established that
Indigenous Peoples possess a right to their traditionally occupied territories and natural resources.'
Recently, the Committee on Economic, Social and Cultural Rights also noted the existence of an “implied”
right to land for peasants and other people in rural areas whose wellbeing is intrinsically linked to the land
they work.'*2 Nonetheless, recognition gaps remain, and without a proper analytical framework, human
rights abuses are bound to occur.

An equality-based approach can help to bridge the gap by drawing attention to the impacts of land

rights violations on individuals and groups. Under international law, the right to non-discrimination is
freestanding: it applies in all areas of life regulated by law.* A wide range of characteristics have been
recognised as protected by UN treaty bodies, generating opportunities for increased human rights
protection.' Importantly, whilst some rights are progressively realisable, subject to a States’ maximum
available resources, the right to non-discrimination is immediately applicable.'*> A State cannot, therefore,
explain its failure to meet its non-discrimination obligations by reference to purely resource-based
considerations.'*

Equality law recognises the need to treat groups who are in different situations differently, according

to their circumstances.’” Consequently, the land-related needs of Indigenous Peoples and other
communities that hold a special cultural or spiritual attachment to land may differ from those of other
land users. Recognising both the individual and collective dimensions of land rights is central to ensuring
equality in practice.’®® Measures that would result in the compelled separation of a protected group from
their land without their free, prior, and informed consent, are prima facie discriminatory.'* Differential
treatment or impacts may only be justified in narrowly defined circumstances as an appropriate,
necessary and proportionate means of achieving a legitimate aim.'
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Land, Corruption, Discrimination and the 2030 Agenda for Sustainable
Development

In 2015, States came together to express their joint vision for a sustainable future. The result was the
Sustainable Development Goals (SDGs) - a set of global commitments agreed to by all 193 Member States
of the United Nations. The ambition of the Sustainable Development Agenda is encapsulated in the global
pledge to “leave no one behind.”"* Equality lies at the heart of the SDG framework, with specific goals and
targets aimed at eliminating inequality between States, addressing the global gender gap and ensuring
non-discriminatory laws and policies.'? Anti-corruption measures are also essential. The development of
peaceful, just and inclusive societies, the provision of adequate healthcare, education, and the eradication
of poverty are all undermined where corruption exists and is enabled to spread its roots.'*3

Under Goal 15, States undertake to “protect, restore and promote sustainable use of terrestrial
ecosystems, sustainably manage forests, combat desertification, and halt and reverse land degradation
and biodiversity loss.” Land rights are also relevant to several other goals and targets, forming the basis
for food security, clean water and sanitation, physical and mental health, decent work, sustainable cities
and communities, and a clean and healthy environment.'#* As detailed in the following sections of this
report, corruption and discrimination combine in a variety of ways to frustrate the achievement of these
goals. Only by uniting efforts and sharing resources, knowledge and understanding can land, anti-
corruption and equality movements hope to address the harms of discriminatory corruption, secure land
rights and ensure the creation of a world in which all persons can participate in society on an equal basis
with others.™

3 THE RESPECT, PROTECT, FULFIL FRAMEWORK

In 2023, the Committee on Economic, Social this report - have agreed to be bound by its
and Cultural Rights published its General requirements and undertake to respect, protect
Comment No. 26 on Land and Economic, Social and fulfil the rights contained therein.'®

and Cultural Rights. The General Comment
reinforces the need for a human rights-based
approach to land, whilst highlighting the
specific responsibilities of both State and non-
State actors in ensuring rights protection. The
General Comment reflects - as is equally well-
evidenced by the growing tide of land-based
claims that have succeeded before human
rights bodies'® - the importance of “secure
and equitable access to, use of and control
over land” to the realisation of human rights,
and the implementation of States’ obligations
under international law.¥ Parties to the ICESCR
- including every State examined as part of

The obligation to respect requires States to
refrain from practices that violate human rights,
including discrimination and corruption.™?
Legitimate tenure rights should be recognised
and respected, with relevant communities
enabled to “manage their lands according to
internal modes of organisation.”'*

All persons should be accorded “a reasonable
degree of tenure security,” including under
customary tenure systems.’> Where a decision
on land stands to impact communities’

access to resources or traditional modes of
practice, the community should be effectively
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engaged in the decision-making process.
Forced evictions are prima facie incompatible
with the Convention. Any decision to evict a
person from their land must be carried out

in accordance with clear rules established by
law and be subject to judicial review.'? States
must work proactively to identify measures to
mitigate the negative equality impacts of their
activities.’™? As part of their extraterritorial
human rights obligations, States are required
to review their laws and policies - such as those
relating to trade, investment, development and
the environment - to ensure that they do not
impede the enjoyment of human rights beyond
their national borders.'>*

As part of the obligation to protect, States are
required to “adopt measures to prevent any
person or entity from interfering with the rights
enshrined in the Covenant relating to land.">®
This includes private actors, such as investors
and business entities, who should be mandated
to undertake human rights due diligence

to mitigate harms associated with their
activities."s States should ensure that users’
interests are protected in processes that involve
the transfer of tenure rights, including as a
consequence of investment, land redistribution
or land consolidation programmes.™” The

law should establish clear safeguards to

ensure that land-based investments respect
the human rights of affected communities,

and do not result in unequal or concentrated
patterns of ownership.’® Protections against
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discrimination should be adopted and cover
the actions of both public and private actors,
including individuals exercising de facto public
functions, such as traditional authorities.'
These protections should sit alongside clear
measures designed to address corruption

in land administration and related areas of
practice.'®°

Finally, as part of the obligation to fulfil,

States should adopt a wide range of action
designed to promote “secure, equitable and
sustainable access to, use of and control over
land” for marginalised and disadvantaged
communities.’ Such communities should be
supported to access and exercise their rights.
The provision of legal aid and assistance,
alongside wider accessibility measures, are
essential in this regard.'®? Agrarian reform and
land redistribution programmes promoting the
more “equitable distribution of land” should
be accompanied by training, education and
other forms of support to boost the capacity
of intended beneficiaries.'® Such reforms
should concentrate on improving “access to
land of young people, women, communities
facing racial and descent-based discrimination
and others belonging to marginalized groups”
whilst respecting and protecting “the collective
and customary tenure of land.”’®* Long-term
planning should also be undertaken to ensure
the sustainable use of land and natural
resources.’s
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CHAPTER 4: DISCRIMINATION,
CORRUPTION AND THE GLOBAL
LAND CRISIS

Despite advances in international law, in many
countries, land inequalities are growing.'¢®

It has been estimated that 1.4 billion people
directly rely on the land for their wellbeing.'®”
Yet the bottom half of rural populations
capture just a fraction of agricultural land
value.’®® Complicated investment structures
and value-chains obscure the true scale of the
disparity, but the effects are clear to see.’®

As land concentrates in fewer and fewer
hands, communities are being driven from the
land and forced to find new ways to support
themselves and their families. What is more,
recent indicators developed as part of the Land
Inequality Initiative suggest that patterns of
land concentration are significantly higher than
previously reported.'”®

Land inequalities sit at the heart of a broad
range of human rights and development
challenges. Climate change, food insecurity,
conflict, migration and related factors are each
contributing to the harms that communities
face, while generating new barriers to rights
protection.'”? Large-scale development and
infrastructure projects, linked to agribusiness,
extractive mining, and so-called “green
investments” are often framed as a solution
to these problems, purporting to boost
employment, increase food production and
grow the economy to the benefit of local
populations. In practice, these projects are
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highly resource intensive, and in some cases
have served to deepen - rather than redress -
conditions of inequality. As land is increasingly
commodified and repackaged as a global
economic good, its essential social function
risks being diminished. Within this context, it is
the most marginalised in society who are being
left behind.

Discrimination and corruption are both a cause
and consequence of land inequalities. In this
chapter, we explore these dynamics, building
upon the main findings of reports issued by
civil society organisations and UN human
rights mechanisms since 2010.2 We begin
with a discussion of the global drivers of land
inequality. In this section, we provide a short
and non-exhaustive introduction to key themes
that recur regularly throughout this report.
We go on to chart some of the different ways
in which discrimination and corruption have
been shown to play out in land systems at the
global level. Following the dominant approach
in the literature, in this chapter, each topic is
examined separately. In the latter chapters of
this report, we present new evidence on the
impacts of discrimination and corruption in
national settings, before re-joining the analysis
in Chapters 6 and 7, where we return to the
concept of discriminatory corruption and
consider its key implications for policy reform.



1 GLOBAL DRIVERS OF LAND INEQUALITY

Between 2007 and 2008, a global food crisis
saw vast tracts of land parcelled up and sold to
investors.4 Approximately 1,560 transnational
agricultural deals were concluded in the two
decades since the start of the millennium, with
over 300 more targeted for completion.”” The
size of these deals is remarkable, representing a
total land mass of around 30 million hectares.'”®
The available data may underrepresent the

true number and size of the deals that have
taken place, and when land acquired for
non-agricultural purposes is accounted for,

the total climbs higher.””” Large-scale land
investments have brought new challenges

for land governance, and heightened fears

for rural communities whose land is targeted
for investment. These deals also generate
significant corruption concerns, being linked to
an increased risk of land-grabbing and forced
evictions.”®

It has been estimated that between 70 and 80
per cent of the world's smallholder farmers
are women."” Members of this group risk
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being displaced when their land is acquired to
facilitate large-scale agribusiness or extractive
projects.’® While the job-enhancing potential of
these industries is often promoted, in practice
it has been observed that “natural resource
extraction employs relatively few people and
can actually decrease the poverty-reducing
impact of other sectors.”'® The same is true

for large-scale commercial agriculture, which

- across all areas of production - is less labour
intensive than traditional smallholder farming
models.'’® Women are often “the last in line for
formal employment in the industries”, and may
be forced to turn to casual labour and sex work
to support their families.’ These areas typically
lack formal labour and anti-discrimination
protections, opening new opportunities for
rights abuses.’® The changing dynamics of work
and employment also raise intergenerational
justice concerns,'®® with rising levels of youth
unemployment risking “a social and economic
disaster of massive proportions” in the world’s
rural agricultural economies.'®®

“Tainted Lands” - Corruption, Discrimination and Large-Scale Land Grabbing

In 2011 the International Land Coalition issued the Tirana Declaration. The Declaration offered one of the
first definitions of “large-scale land-grabbing”, which can be said to occur whenever land acquisitions or
concessions violate human rights, fail to assess environmental or equality impacts, rest upon the terms of
ambiguous or non-transparent contracts, lack meaningful participation and oversight, or fail to ensure the
“free, prior and informed consent of the affected land users.”'®” Land obtained through corrupt means -
described by Global Witness and the International Corporate Accountability Roundtable as “tainted lands”
- would meet the definition of a land grab because many of these factors (such as respect for human
rights, transparency and democratic accountability) are absent whenever corruption is present.’®® Based
on these same factors, large-scale land deals that result in discrimination would also constitute a land grab
for the purposes of the Declaration.
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Across the globe, the climate crisis is wreaking
a devastating toll, with rising sea levels,
desertification and extreme weather events
each limiting the availability and accessibility of
land." A study produced by the International
Federation of Red Cross and Red Crescent
Societies found that 97.6 million people

were impacted by natural disasters in 2019,
resulting in over 24 thousand deaths.’®

Owing to the precariousness of their social
position, groups exposed to discrimination
are less able to anticipate and respond to
climate-related risks, and their needs may be
ignored in relief efforts.”' The agribusiness
sector has itself been identified as a “major
driver of biodiversity loss” with deforestation
contributing towards greater greenhouse

gas emissions and the global impacts of
climate change.”? While industrial farming has
increased food production, “land degradation
owing to overuse, poor management and
unsustainable agricultural practices” has also
resulted in food insecurity.'”® Meanwhile, the
“more sustainable land use practices of small-
scale producers, family farmers and Indigenous
Peoples are threatened” as members of these
communities lose access to their lands and
natural resources.’ Megaprojects can also
produce damaging local environmental impacts
that prevent project-affected persons from
returning to their homes.™>

Within communities, the rise of extractives is
fostering division, with disagreements regarding
land and natural resource management
sometimes spilling over into violence.’®
Tensions are often deep-rooted. Perceptions
of discrimination and corruption in access to
land, including long-standing grievances linked
to the historic injustices of colonialism and
apartheid, have been identified as a key driver
of conflict.’” Recent World Bank data suggests
that 65 per cent of contemporary conflicts

are land-related.”® These conflicts are usually
protracted and especially prone to relapse.™
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Competing claims to land - particularly
following displacement - can impede the
identification of durable solutions.?® In some
countries, individuals working to defend land
rights have faced retaliation by State and
non-State actors.?®' A recent report, published
by Global Witness, found that a land and
environmental rights defender was “killed
approximately every two days” between
2012 and 2021.%2 Those working to address
the harms of discriminatory corruption may
face heightened risks and unique protection
challenges.?

Together, these issues are contributing to a
global land crisis, in which land is rendered
increasingly inaccessible to those that rely
upon it for their wellbeing. Climate change,
population growth, environmental degradation,
conflict and related development challenges -
in some cases driven by trade and investment
policy - are perpetuating land inequalities,
which in turn are being felt disproportionately
by those who lack the voice, power and
capacity to respond. The relationship between
these phenomena is complex, comprised of

an elaborate web of interconnections. While
rural communities are bearing the brunt

of land-related harms, displacement and
tensions over land are also driving migration
towards urban centres.?%* Within these settings,
the financialisation of housing markets is
deepening the socio-economic divide, and as
the number of “ultra-high-net-worth individuals”
is predicted to rise, so too is the number of
people residing in informal settlements.2%

As governments struggle to respond to
competing global pressures, land systems

are showing signs of strain. What is more,
measures intended to address the root causes
of land inequality can deepen situations of
disadvantage when an equality-sensitive
approach is not taken to their design and
implementation.



For instance, in some countries projects

aimed at protecting forests have led to the
displacement of Indigenous Peoples.?®® Carbon
mitigation measures are fuelling competition
for land and renewable energy sources in

the Global South, with a resultant impact

on the land rights of local communities.?"
When underlying structural inequalities are
not addressed, measures to return displaced
populations to their land in post-conflict
situations have been shown to reinforce
harmful gender norms.2% Discrimination and
corruption emerge as both a consequence and
driver of these wider dynamics. As detailed

in the following sections, land inequality is a
self-perpetuating cycle that fuels and reinforces
patterns of disadvantage.?®

2 LAND AND DISCRIMINATION

Land inequalities have clear spatial and
socio-economic dimensions.?'® Yet within

and between communities, experiences of
disadvantage vary widely. Discrimination
means that some people are prevented from
exercising their rights over land and may

feel the impacts of land inequality - as well

as its drivers - differently to others. Much

work has taken place at the international

level to document these links, and in this
section, we distil some of the key findings.
However, experiences of discrimination are not
monolithic, and high levels of marginalisation
means that situation of some groups is not
well-documented. Moreover, some people face
unique risks and challenges at the intersection

of their different identities, statuses and beliefs.

A substantial body of evidence has been
collected on the gendered dimensions of
land inequality.?" For many women, the
primary means of acquiring land is through
inheritance, but discrimination in law and
practice means that some do not enjoy equal
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inheritance rights.?'? In customary settings,
widows have seen their land grabbed by
relatives and other community members,

and in extreme cases have been compelled to
marry the brother of their deceased husband
to avoid displacement.?'® Even where national
law provides for women'’s equal rights to

own and administer property, land titling
programmes can favour men, preventing them
from registering their legal interests.?'* A lack
of access to land and resources can deepen
socio-economic inequalities, which in turn
can prevent women from pursuing justice
through formal judicial processes.?'> While
informal dispute resolution mechanisms may
reduce access barriers, patriarchal values and
harmful gender stereotypes have been shown
to disadvantage women in land and family
disputes.?’® The discrimination that women
face is mirrored in global statistics: despite
comprising half of the world’s population,
women “own less than 20% of the world's
land."2"

Structural inequalities can deepen situations
of disadvantage. Displacement following
land-related conflicts disproportionately
affects persons with disabilities who face
increased protection challenges due to a

lack of accessible infrastructure and support
mechanisms.?'® The “extreme marginalisation”
of women with disabilities in decision-making
structures, alongside “pervasive discrimination
in return and resettlement communities”,

can also impede the identification of durable
solutions.?’® Persons with disabilities who

are forced to migrate may encounter new
barriers to rights protection as a result of
discrimination in the private housing market.?2°
In many countries, persons with intellectual
and psychosocial disabilities are precluded
from signing contracts, administering land
and property, and accessing finance due to
national legislation governing legal and mental
capacity.?’
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Where the discriminatory practice of
institutionalisation persists, members of this
group risk being segregated from the wider
community and being abandoned during
emergency situations. 22

Stigma, stereotypes and prejudice expose
some groups to a heightened risk of land rights
violations. For centuries, persons affected

by leprosy were forcibly separated from the
majority population and relocated to special
“colonies”, over 2,000 of which remain active.??3
The descendants of these groups have not
been granted property rights over the occupied
land and many affected persons continue

to experience human rights violations as a
result of customary law and practice.??* Some
persons with leprosy face challenges finding
jobs and selling their produce at market. As
many agricultural workers with leprosy do

not own the land they work, the coronavirus
pandemic has had a marked effect on their
ability to maintain an adequate standard of
living.??> Similar issues have been reported

to affect persons with albinism, who - in
parts of Africa - have been subject to violent
attacks, motivated by harmful superstitions
and “witchcraft beliefs”.22® The risk of violence
means that some persons with albinism are
unable to access or work their land out of fear
for their safety.??

As the global population continues to rise, rapid
urbanisation linked to renewed demand for
land and housing is having pronounced effects
on the enjoyment of rights by older persons.
Ageist assumptions linked to older age, such

as the perception that older people are “frail,
sick and dependent”, legitimise discriminatory
policies and obscure the experiences of
members of this group.??® Age is often used

as a criterion to determine access to credit,
without which older persons may be prevented
from obtaining housing that is adapted to their
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needs.??? As gentrification processes redefine
urban landscapes, older persons have been
subject to harassment and forced evictions,
separating them from their homes.%° Age
discrimination also affects younger persons,
who are frequently excluded from decision-
making processes, and may be prevented from
accessing land due to corruption involving
public and customary authorities.?®' Children
are especially vulnerable to the impacts of
displacement, and in some contexts have
resorted to “harmful coping mechanisms”
including child labour and early marriage in
order to survive.?? Child marriage has also
been used as a means to resolve disagreements
between families and secure arrangements
relating to land and property.?3

The exploitation of land and natural resources
was a defining feature of the colonial period,
creating situations of economic dependency
that continue to contribute towards disparities
in access to land and housing for racial

and ethnic minorities.?** In parts of Africa
politicians have sought to leverage long-
standing grievances regarding land as part

of their political campaigns, which have been
accompanied by acts of hate speech and other
serious human rights violations.?* Disputes
concerning the allocation or distribution of land
- particularly along ethnic and political lines -
have sometimes culminated in violence.?* In
cities, discrimination in urban planning has led
to the spatial segregation of racial minorities,
which in turn has increased their exposure to
pollution, leading to worse health outcomes.?’
In many countries descent and caste-based
minorities experience tenure insecurity as

a result of the non-recognition of their land
rights, deepening socio-economic inequalities
and entrenching existing social stratification.?®
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Free, Prior and Informed Consent and the Ban on Segregation

Segregation has long been recognised as a form of discrimination, and over time the concept has been

applied to an increased number of protected characteristics and range of circumstances.?*® Synthesising

these developments, the UN Human Rights Office has defined segregation to occur whenever “people

sharing a particular ground are, without their full, free and informed consent, separated and provided

different access to institutions, goods, services, rights or the physical environment.”**° Based on this

definition, large-scale land investments or development projects that result in the compelled separation

of a protected group from their land are prima facie discriminatory.?*’ The ban on segregation has wider

implications for land governance. For example, zoning or land use planning decisions that result in the

spatial segregation of urban minorities would also fail to meet international law requirements.2*?

Some groups have a special relationship to
land, which is essential to the maintenance of
their spiritual and cultural identity. Yet, in many
countries, customary tenure systems are not
adequately respected, exposing users to a risk
of displacement when others negotiate access
to their land.?*

Tenure insecurity is “a serious issue” for
religious and belief minorities, whose

status renders them “vulnerable to pressure,
exploitation and discrimination."?*4 In some
cases, adherents have been targeted by armed
groups resulting in the seizure of their land and
property, whilst megaprojects have led to the
destruction of places of worship, cemeteries
and other sites of religious importance.*
Conflict and religious tensions compound
experiences of marginalisation. Land-grabbing,
whether perpetrated by foreign or domestic
actors, has been identified as both a driver

of hate-motivated violence and a predictor of
religious discrimination.?® In some countries
allegations of blasphemy - carrying serious
criminal penalties for those found guilty -

have been raised based on land and property
disputes.?’

A lack of political representation means that the
cultural and communal practices of Indigenous
Peoples are increasingly under threat. Over
decades, communities have “lost their land and
resources to colonists, commercial companies
and State enterprises” with decisions on land
use frequently taken without the free, prior and
informed consent of community members.?4
Human rights mechanisms have expressed
growing concern regarding the unlawful
dispossession of Indigenous Peoples’ lands and
resources by private actors, which police and
security services have allowed to occur with
impunity.?* It has been noted that the law may
be applied more “assiduously” to members of
this group.?° The challenges of non-recognition
are reflected in global statistics. According to
some estimates, Indigenous Peoples “hold and
use more than 50 per cent of the world's land
but have secure tenure to just ten per cent.”?>
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Indigenous Peoples in Africa

For historic reasons, rooted in the colonial legacy, the recognition of Indigenous Peoples’ rights has proven
to be a “sensitive issue” in Africa.?> On the one hand, objectors have noted that there is no consensus

on the definition of “Indigenous”, which may have different connotations in the region when compared

to other parts of the world.?*® On the other, concerns have been raised regarding the establishment

of differing levels of rights protection, that may “obstruct the State from pursuing developmental
endeavours.”* The practical effect of these objections is that in many parts of Africa, the land rights of
Indigenous populations are not officially recognised.?*

The term “Indigenous” is not defined under international law.2*¢ The United Nations Declaration on

the Rights of Indigenous Peoples takes a flexible approach, recognising the “diversity and richness” of
Indigenous “civilisations and cultures” and the right of Indigenous Peoples to self-determination.?’ In an
important judgment, delivered in 2017, the African Court on Human and Peoples’ Rights identified a set of
common factors that may be considered in the identification of Indigenous communities. This includes, for
example, shared linguistic, cultural, and spiritual traditions; “priority in time” in the use and occupation of a
specific territory; and historic experiences of discrimination and marginalisation.?>® Although contexts and
circumstances may vary, the right of Indigenous Peoples to self-identify is paramount.?*

In line with their international and regional commitments, some States have sought to bridge the
recognition gap. In 2020, the Democratic Republic of the Congo adopted a new law on the rights of
Indigenous Peoples.?° This was followed, in 2022, by legislation on the Protection and Promotion of the
Rights of Indigenous Pygmy Peoples.?' In other parts of the Continent, however, progress has been slow,
and non-recognition remains a significant challenge.?®2 From the Benet community of Uganda, deprived of
access to their homelands in the Benet forest, to the Maasai of Tanzania, forcibly evicted from community
land in Loliondo, Indigenous Peoples in Africa are experiencing devastating, and sometimes violent,
denials of their land rights.2%3

Discrimination can serve to obscure the land- have the effect of stigmatising members of the
related experiences of some communities.?% LGBTQI+ community, generating opportunities
In many countries around the world, including for extortion and exploitation.?®” Where a

five of the jurisdictions covered by this report, person's sexual orientation, gender identity or
States maintain laws that criminalise sexual gender expression does not conform to societal
intimacy between same-sex partners.?® In expectations, exclusion may follow. Members
2023. the Ugandan Anti-Homosexuality Act of this group may also face unique challenges
was signed into law by President Yoweri in reporting land rights violations as a result of
Museveni, whilst in Ghana a “Promotion of their de facto illegal status.

Proper Human Sexual Rights and Ghanaian
Family Values Bill” has recently been adopted
by Parliament.?®® These and similar initiatives
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3 CORRUPTION IN LAND GOVERNANCE

Throughout history, land has served as a of poverty and hunger, deepening economic
source of power and political capital. As the inequalities, forced evictions, displacement and
global population has increased and land has environmental degradation.®® The presence
become scarcer, its value has risen, fuelling of corruption within a society can erode
speculation in urban housing markets and confidence in public institutions, weaken the
competition for access to mineral-rich and rule of law and undermine public order.?”® In
agriculturally fertile grounds in rural settings.® extreme cases, land corruption can lead to
These factors aggravate the risk of corruption, conflict, when aggrieved actors “resort to extra-
the impacts of which are pronounced. legal means of asserting their land claims or
Corruption has been linked to increased levels expressing their sense of injustice.”?”’

Corruption, Discrimination and the Work of the UN Treaty Bodies

Corruption themes have not featured prominently in the work of UN treaty bodies, and the links between
corruption and discrimination remain undertheorised at the international level. A report published

by the Centre for Civil and Political Rights in 2020 found that corruption (or corruption-related terms)
were referenced in just 32 per cent of all concluding observations issued between 2007 and 2019.%72
Those treaty bodies with a ground-specific anti-discrimination mandate, including the Committee on the
Elimination of Discrimination against Women (CEDAW), the Committee on the Rights of Persons with
Disabilities (CRPD), and the Committee on the Elimination of Racial Discrimination (CERD) made the lowest
number of references to corruption, which was discussed in just 16 per cent, 6 per cent and 4 per cent of
reviews, respectively.?’? This situation does, however, show signs of improving.?4

In 2021, a collection of UN treaty bodies issued a joint statement on corruption and human rights.?’> The
statement notes the pernicious impacts of corruption, which results in the diversion of national wealth
into the hands of private actors, thus preventing States’ from realising human rights to the maximum

of their available resources.?’® The impacts of corruption are felt disproportionately by women, persons
with disabilities, children, migrants, persons living in poverty and other marginalised communities,
preventing their equal and effective participation in society.?”” While the statement does not directly
address land rights, a recent general comment issued by the Committee on Economic, Social and Cultural
Rights recognises States' obligations to combat corruption in land governance and promote “substantive
equality” in this area.?’®
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Corruption in land governance takes many
forms and involves a wide range of actors. At
the institutional and policy level, government
officials may seek to adopt or amend legislation
to make it easier for land to be claimed by the
State and passed on to private actors.?”® Political
corruption can lead to the establishment of
unfair land demarcation, titling or redistribution
programmes, and the adoption of rules that
cap the compensation available to individuals’
dispossessed of their land.?®° Those in power
may also work to prevent the enactment of
new laws or policies that seek to address
existing land-based inequalities, or limit the
discretionary powers of public officials.?' Even
where robust protections are established
under the law, political actors may attempt to
undermine their effectiveness by limiting the
human and financial resources of accountability
mechanisms, or by failing to enact necessary
implementing regulations.?

As discussed in the previous section, in many
countries the tenure rights of Indigenous
Peoples, pastoralists, peasants, and other rural
communities who depend on the commons
for their livelihood and the maintenance of
their traditional way of life are inadequately
respected.?®3 In some cases, governments have
declared the lands held by these communities
“vacant” or “underutilised”, allowing them to
be sold or redeveloped.?®* Eminent domain or
public purpose provisions may also be used to
compulsorily acquire land, which is then passed
on to an interested party in return for bribes
or other favours.®> Where compensation is
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provided, corruption in the valuation of land
means it may be inadequate.®¢ Increasingly,
it has been observed, States’ powers have
been deployed based on “vague promises of
economic development for the public."?’

Corruption risks appear heightened in large-
scale land acquisitions.?® Grand corruption can
lead to policy frameworks that allow investors
to access land at below-market rates.?° Land
targeted for investment may be re-classified or
forcibly acquired to the detriment of existing
occupants.?®® When large-scale land deals

are negotiated, it is common for investors

to undertake certain obligations designed to
mitigate the negative human rights impacts

of their activities and generate benefits for

the local population through infrastructure
development.?' However, corruption can
allow investors to skirt these requirements, or
prevent authorities from effectively monitoring
compliance.?*2 Corruption risks arise at each
stage of land deals as elites seek to “capture
the process of distributing benefits from
investment” through bribery, embezzlement
and other nefarious means.?*3 Even if local
communities are legally required to provide
their “consent” before their land is acquired,
research suggests that it is rarely sought.?*
Instead, investors may collude with the relevant
authorities to make concessions “on behalf”

of a community, or to facilitate a “staged”
consultation process whereby “consent” is
forcibly obtained “through the use of threats
and intimidation."%
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Land, Corruption and Discrimination in Customary Tenure Systems

The Food and Agricultural Organization of the United Nations has recently documented an increase in
“corruption by community or customary leaders”.?® Traditional authorities may demand gifts to allocate
land held under trust for the community, reallocate or sell the same plot of land to multiple parties, or
agree to the sale or leasing of land to investors without ensuring the free, prior and informed consent
of their constituents.?®” Customary norms can also be a source of discrimination, denying women and

other marginalised groups effective access to, use of and control over land.?® If States are to meet their

international law obligations, it is essential that both the individual and collective dimensions of human

rights are guaranteed.?®® In this regard, land frameworks that recognise the rights of communities to
self-govern are essential. However, this authority cannot be boundless: transparent procedures, access
to information, and measures to ensure the effective participation of groups that have historically been
excluded from decision-making structures are all needed to ensure that everybody's human rights are
respected, protected and fulfilled. In this regard, anti-discrimination law and anti-corruption measures

play an important facilitating function.3%

Bureaucratic corruption is frequently
encountered within land administration.
According to a survey published by
Transparency International in 2013, one in

five people around the world reported paying
a bribe for land services.*®" Corruption risks
appear most pronounced in land titling and
demarcation.?*2 Bribes may be paid to officials
to fast track processes, obtain a competitive
advantage, or - in cases where a persons’
existing rights are not adequately respected -
to actively avoid harm, such as a risk of forced
eviction.?® Fraud, patronage and kickbacks are
common, resulting in the falsification of land
records and the circumvention of standard
administrative procedures.* Other areas

of land governance also raise corruption
concerns. For instance, bribes may be paid to
ensure the approval of proposals that would
ordinarily be deemed to violate planning or
zoning requirements.®® Land may be over- or
undervalued as a way to facilitate lower taxes or
increase profit from sales.®% In land distribution
programmes, political and bureaucratic
corruption may combine to exclude
disadvantaged groups from programmes
intended to benefit them.?%” In urban contexts,
illegal land transactions have been linked to
money laundering and real estate speculation

perpetrated by domestic actors for their own
benefit.308

Where disputes surrounding land emerge,
corruption can prevent the fair adjudication of
cases.>® Within the judicial system, corruption
can occur when judges receive bribes to accept
or ignore evidence, to decide a case more
quickly or to make a finding in one party's
favour.3'° Others involved in the administration
of justice, such as the police and prosecutorial
staff, may also be enlisted to intimidate victims
or to engage in evidence tampering.2"" Political
corruption can erode judicial independence,
resulting in decisions that disproportionately
benefit the ruling elite.3'2 Even where a person
receives a judgment in their favour, corruption
can impede implementation, meaning that
they do not have their land returned and are
denied effective redress.>'® At its broadest level,
corruption affects the quality of justice and can
undermine faith in the system. Formal justice
often lies beyond the reach of marginalised
communities,®* and while alternative dispute
resolution mechanisms may help to overcome
these barriers, corruption can also penetrate
informal justice systems.3™
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Tackling Land Corruption and Discrimination: Complementary Approaches

In many countries, acts of corruption are prohibited by criminal law, where it must be established beyond
all reasonable doubt that a perpetrator acted with a clear, criminal intent. These evidentiary requirements,
when combined with the often-secretive nature of corrupt practices, the risk of state-capture of the judicial
system, and a broader reticence displayed by many courts to appear to involve themselves in “political”
matters, mean that corruption is often very difficult to prove. In turn, a failure to hold corrupt actors to
account may encourage “others to engage in similar misconduct” culminating in a state of impunity in
which the rights of victims are routinely undermined.?'® Some of these factors have led anti-corruption
practitioners to search for “alternative pathways" to justice.?"

Similar challenges arise in discrimination cases. However, anti-discrimination law has developed unique
evidentiary and procedural rules to overcome barriers to justice. Most discrimination cases - not involving
the use or threat of violence - are dealt with as a matter of civil and administrative law.3'® The standard

of proof in these proceedings is typically lower than in criminal cases, meaning that it is easier to make

a successful claim. International law recognises that discrimination can take place with or without a
discriminatory motive and provides for a shift in the burden of proof once sufficient evidence that an act
of discrimination may have occurred (a prima facie case) is presented by a claimant. The respondent is
then required to demonstrate that their actions were not discriminatory or were otherwise justified.?"

As detailed later on in this report, land corruption often has discriminatory impacts. However, because
traditional approaches to tackling corruption are perpetrator- (rather than victim-) oriented, remedies
are often skewed towards criminal sanctions, which carry a high evidentiary burden. In this regard,
anti-discrimination law can add a powerful new tool to the arsenal of anti-corruption practitioners.

By exploring the dynamics of discriminatory corruption, activists can help shine a spotlight on the
experiences of marginalised communities, thereby opening up new pathways to justice, and with
them, new prospects of redress. This relationship also works in the opposite direction. For instance, in
some countries, evidence of corruption has been used to invalidate arguments relating to the potential
justification of discriminatory land policies.32°

In each of these aspects, petty and grand land may be prevented from having their
corruption continually interact, as a wide legitimate tenure rights recognised due to
range of actors work to profit from the system. gaps in legislation, the designation of their

A politician with knowledge of a proposed land as unused, the application of eminent
development project may proactively purchase domain provisions, sale by a customary

land in that area with the intention of later authority, or corruption in land administrative
selling the land at a profit. Administrative services. Corruption in formal and informal
officials may receive bribes or kickbacks to justice mechanisms, combined with broader
approve the plans, whilst valuers may be inequalities in society, can prevent those whose
encouraged to increase the land’s value rights have been violated from achieving

to ensure a high sale price. Meanwhile, remedy and redress.

groups who have traditionally occupied the
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4 ENSURING EQUAL LAND OUTCOMES

This section explores some of the different
ways in which discrimination and corruption
work to undermine equal land outcomes.

The assessment is, by its nature, incomplete,
both in its exploration of the drivers of land
inequality and in its coverage of the myriad
groups that may be affected by discrimination.
It does, however, serve to demonstrate the
global scale of the challenges that countries
and communities are currently facing. Land
inequalities are deepening, and the impacts
are being felt disproportionately by those least
able to respond. Corruption is exacerbating
land crises and frustrating effective action. As
the value of land has risen, new actors have
come to the table, with politicians, traditional
authorities, foreign investment firms and low-
ranking public officials each seeking to extract
profit from the system.3?
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Without significant action aimed at addressing
structural inequalities and curbing the abuses
of power that corrode institutions and
undermine good governance, there is a risk
that land inequalities will deepen over time,
exacerbating conflict, driving food insecurity
and stunting sustainable development. In the
following sections, we highlight how corruption
and discrimination are conspiring to undermine
the enjoyment of land rights in national
settings. Whilst the evidence presented cannot
hope to capture the full scale of the problem, it
is clear that these phenomena are widespread
and impactful. Tackling them will be essential

if States are to meet their international law
obligations and ensure that no one is left
behind. Unfortunately, as the following
discussion indicates, governments are presently
failing in their responsibilities.
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CHAPTER 5:
LAND, CORRUPTION AND
DISCRIMINATION IN AFRICA

Contemporary land governance in Africa is
complex and cannot be understood in isolation
from the legacies of colonisation and post-
colonial development policy. For centuries, the
continent “was the site of rapacious human
extraction” underpinned by the transatlantic
slave trade, which saw millions of people sold
into servitude.32? The abolition of the trade

in the nineteenth century did not put an end

to slavery (which remained highly lucrative),
nor did it deter States from making further
inroads into Africa. To the contrary, the desire
to capture the region’s abundant (and largely
untapped) mineral wealth and raw materials
provoked intense competition between
colonising nations.32 At the Berlin Conference
(1884-1885), a plan for the partitioning of Africa
was set in motion, and by the early twentieth
century, a majority of continent had been
brought under the control of European colonial
powers.3?* While experiences of colonisation
varied from country to country, the colonial era
was characterised by mass displacement and
the exploitation of African labour and natural
resources.3?> Within their respective spheres

of influence and control (encompassing every
country reviewed as part of this report), British
and French authorities claimed rights over

lands they deemed vacant, legitimating their
claims through a variety of legal documents.32

Colonisation resulted in the creation of

highly racialised and de facto segregated

land tenure systems in many parts of Africa.

In settler colonies, non-Africans benefitted
from private property protections, typically

on the most valuable tracts of land, while so-
called “natives” shared customary holdings,
with administration overseen by government
officials or local elites favoured by the ruling
regime.3?” By the mid-twentieth century, the
influence of colonial powers had begun to
wane. The expense of a costly Second World
War, accompanied by the emergence of
grassroots nationalist movements opposed to
foreign rule, called for an urgent reappraisal
of the colonial mandate.3® Over the coming
years, successive countries achieved their
independence. However, in the decades that
followed, African debt began to soar. Structural
adjustment policies, encouraged by leading
financial institutions in the early 1980s, sought
to bring the situation under control, promoting
market liberalisation as a means to foster
economic growth.3?° Most countries were not
in a strong position to negotiate terms and
committed to making the required changes.3*

51



TRANSPARENCY INTERNATIONAL

Land titling was seen as a key implementing
measure.®' While titling was not new in Africa,
the scale of governance reforms in this period,
and their propensity towards privatisation, is
noteworthy.332

Over time the landscape of land governance
in Africa has become ever more diverse.
Whereas land use historically centred on
communal practice, reforms to land systems
in the post-independence era have displayed
a clear tendency towards private ownership.33
Hundreds of large-scale land deals have taken
place in Africa since the year 2000, resulting in
millions of hectares of land changing hands.3*
Eminent domain and public purpose provisions,
which allow the State to compulsorily acquire
land when it is deemed to be in the public
interest, have enabled these deals, which

have resulted in communities who depend

on the commons for their wellbeing and

the maintenance of their traditional way of

life being divested of their land and natural
resources.®> As described in Chapter 3,

the genetic lineage of these provisions can

be clearly traced to early understandings

of property rights to land.3** Recent policy
initiatives may suggest a slowing of this trend,
with several States legislating to formally
recognise customary tenure. However, the
notion “that the sovereign has ultimate control
over the land” has proven to be persuasive,
and as the following sections illustrate, tenure
insecurity remains a significant challenge,
particularly for those based in rural areas.?’

In a region where land, power and status

are highly correlated, land is an essential
commodity. But for many it is much, much
more. As the impacts of contemporary global
crises of climate change, environmental
degradation, food insecurity, unemployment
and conflict continue to mount, land
systems are coming under renewed stress
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and competition for land is growing.3* This
competition emerges “at all socio-economic
levels” and is not limited to government
officials or investment actors.3° Members of

a particular community may intrude upon
each other’s plots, or contest decisions on
inheritance or the transfer of property rights
in customary settings. Customary authorities
and low-ranking public officials may abuse
their positions to acquire land and facilitate its
sale or leasing to clients, despite lacking the
requisite legal authority.>* Together, these
issues are generating perverse incentives for
land users to formalise their claims and protect
themselves against future threats.3*' In this
environment, corruption risks are ever-present.
Owing to existing patterns of land distribution
in Africa, the impacts are being shouldered
disproportionately by rural communities.

Yet within these communities, deeper power
dynamics are at play, producing unique
expressions of inequality and experiences of
disadvantage.

In the following pages, we explore the links
between land, corruption and discrimination
based on a combination of desk-based research
and key stakeholder interviews conducted

in seven countries. The resulting analysis
illustrates the intense struggle over land and
natural resources that is currently taking place
in Sub-Saharan Africa. Despite reforms, many
communities who rely upon the land for their
survival are being denied the ability to access

it. Corruption and discrimination are driving
land inequalities. While in some cases these
phenomena appear to operate independently
of one another, in others they are difficult to
separate, working in close concert to deny
individuals access to their rights and legal
entitlements. In the final chapters of this report,
we return to this point and interrogate the
nature of this relationship in closer detail.



1 GHANA

For much of the twentieth century, the
territories that make up modern-day Ghana
formed part of the British Empire: the Gold
Coast and Ashanti were both British colonies,
while the Northern Territories were established
as a British protectorate in 1901.342 The western
portion of Togoland - a former German colony
- officially became a British Mandated Territory
in 192234 In 1957, Ghana became one of the
first African States to achieve independence
from British rule.?* Since then, the country has
embarked upon a considerable programme of
land reform, which culminated in the adoption
of a new Land Act in December 2020. The Act
seeks to streamline land administration by
consolidating the legal framework and defining
the various interests that a person may hold

in land.3% However, it is clear that much work
remains to be done: according to recent
statistics, “more than one quarter of the adult
population feels insecure about their tenure
rights."34

Contemporary land governance in Ghana

is complex, reflecting the realities of many
post-colonial States. For the purposes of

this report, land may be divided roughly into
one of two categories: public land, which is
vested in the President and administered by
the Lands Commission, and customary land
(including stool, skin and family land), which is
maintained by traditional authorities and heads
of families and overseen by Customary Land
Secretariats.?¥’

Different rules apply in relation to these
systems, which were previously governed by a
complicated network of laws and regulations.
It has been estimated that around 80 per
cent of land in Ghana is managed according
to customary tenure, with the remaining 20
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per cent comprising state-administered public
land.3*® This divide was apparent in stakeholder
submissions, many of which focused on
corruption and discrimination occurring within
communal and family settings. Whilst - under
the Constitution - stool land is held on trust for
the community,?*® several respondents noted
that chiefs in some parts of Ghana tend to view
the land as their own private property, leading
to deals that ignore community concerns and
the interests of those affected.?®

There have been a lot of instances whereby
land has been taken away from people through
their chiefs without the people’s consent, and
without proper payment of compensation. If
you ask any Ghanaian on the street, who owns
the land? They will tell you it is the chief.

Land corruption in Ghana takes a variety

of forms and can occur at different stages

of land administration. Experts interviewed

as part of this report expressed particular
concern regarding land titling and registration
processes which were said to be “fraught with
inefficiencies” and delays.*®' Individuals may
have to work through intermediaries with the
ability to influence the system to have their
documents processed. Only those that “are able
to pay beyond the official fees” can gain access,
posing challenges for legitimate tenure holders,
who risk losing their land when competing
claims are expedited by corrupt officials.3>?
Similar issues were reported in relation to
other land services, for instance, in cases where
individuals are required to pay authorities to
obtain a necessary building permit.3>3
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When you come to the government agencies,
we look at issues of extortion. People are
paying money for things that ought not to
attract fees. Or better still, they are paying
higher fees than is stipulated by law or for
services to be rendered that do not require any
fee to be paid.?*

Corruption risks were frequently identified

in land acquisitions, where inefficiencies in

the system may be exploited by those in
positions of authority to sell land to multiple
parties.3>* In such circumstances, it was noted
that the “highest bidder” usually secures the
land, irrespective of its past history of use

or occupation.®®*® Within customary settings,
chiefs may commission the sale of land despite
lacking the legal authority.*>” Middlemen may
also enter the process, providing fraudulent
documents to unsuspecting clients. Corruption
in these areas, it was observed, often takes
place “between the chiefs and government
agencies.”®

You find sometimes that the government
acquires land and begins to apportion it to its
cronies. It is not using the land for the purpose
for which it was acquired.>*®

Particular concern was raised regarding the
acquisition of land by the State for sale to
private investors. It was noted that individuals
may seek to leverage their political connections
to obtain land at subsidised rates, which

may then be sold on at inflated prices.3°
Ghana's economy is heavily dependent on
extractive industries, which in 2018 made up
approximately 18 per cent of all government
revenue.3*' Respondents observed that large-
scale land investments - including mining
operations - frequently override community
interests, leading to the displacement of
farmers and others in rural areas, many of
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whom have held the land for decades.3%
Where individuals raise objections, “the state
will use its coercive powers to silence you,”
one respondent explained. While individuals
are entitled to compensation when their

land is acquired, the compensation provided
is often inadequate and sometimes fails to
materialise.3%

The non-transparency of the entire large-scale
land transaction brings the abuses of rights.
[The] government has acquired large tracks of
land, and for most of them, the people have not
been compensated. Because of land subsidies,
nepotism, insider dealing and influence
peddling, investors are able to access land to
the detriment of those who occupy it. That is
where we see conflict: between community
members and an investor.6

Some groups in Ghana appear uniquely
exposed to corruption. When moving to a
new area, migrant farmers may lose access
to their existing family lands.3¢¢ Insecurity of
tenure means that affected individuals risk
being extorted by community chiefs, who
seek to exploit their precarious status by
demanding increased rent, backed by the
threat of eviction.?” With nowhere else to
turn, individuals “tend to pay, or to adhere to
the new terms,” one respondent explained.3¢®
Several interviewees drew attention to the
precarious situation of women, whose access
to land is often secured through marriage or
inheritance.®® Although practice is uneven

in this area, in customary settings, men
traditionally stand to inherit land.?”



Whilst national legislation formally entitles
women to own land and property, prevailing
gender norms mean that men may be viewed
as the legal owners, even if a woman acquired
the land herself or holds it jointly with her
partner.®”" This situation generates specific
corruption risks.

A man and a woman invest in a farm. Let’s
assume the money they used to do the farming
all belongs to the woman. Once that man
passes away, the assumption is that the farm
and the investment was done by the man. So,
the man’s family turns up to take ownership.3”?

It was noted that family members may collude
with authorities to prevent women from
exercising their inheritance rights, leading

to the unequal distribution of property

within families.3” Due to gendered cultural
expectations, a woman may be required to
work through third parties to acquire land.>”
This may entail the payment of additional fees,
which some simply cannot afford.

Some women have to be able to pay to be able
to access land from some of the traditional
leaders, because on a normal day, they won't
give land to women. So, if you are a woman,
then you have to make sure that you exchange
some money to be able to access land.’”

Stigma, stereotypes and discrimination mean
that some groups face unique challenges in
accessing land. For instance, it was observed
that persons with disabilities and those living
with HIV and AIDS may be refused plots owing
to concerns regarding their capacity to use land
productively.?”
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When people realise that they have HIV, they
don’t want to give them access to land, because
they may not live long enough to use it for
anything profitable.’””

Under the law, individuals possess a range

of options to challenge land rights violations.
However, formal complaint mechanisms are
sometimes seen as exclusory, and it was
noted that few people use official channels.3”®
Court and legal fees can prove dissuasive, and
broader challenges including the length of
cases, delays in proceedings and a lack of legal
aid were each identified as potential barriers to
justice.®® A person'’s location can also impede
equal outcomes due to the non-availability of
services in rural areas.®° On account of their
status, marginalised groups are more likely

to experience socio-economic disadvantage,
compounding the challenges they face in
achieving redress.®'

Affordability, it's all about access. Once access
becomes difficult, it gives landowners the
opportunity to be corrupt, by selling land

to different people. When there is litigation
between a man and a woman, certainly the
women will be the one to back out. Many
women are not able to go through the long
system of litigation on land.3%?

Within customary settings, discrimination
and harmful cultural practices can prevent
certain groups from challenging corruption
and claiming their rights.®® “In our custom,
no person with disabilities is allowed to see a
chief,” one respondent remarked.34 “So if you
are a person with disabilities, blind or deaf ...
and your rights are being abused, you cannot
appeal to your chief or the traditional authority;
to use traditional mechanisms to seek
redress.”® Similar issues were said to affect
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younger persons within Akan communities,
where the adult is often “deemed to be right”
irrespective of the circumstances of a case.3¢
Where people do speak out, it was noted that
they risk being alienated within the community.
For those who already experience challenges
exercising their rights and rely on community
members for support, this can act as a powerful
constraint on action.

The chief will say that all this parcel of land
belongs to me, so | have given it out to an
investor. You, as the subject of the chief, do
not dare to question the chief, because if you
do that, and you are not careful, you may be
ostracised by the community.3’

In both formal and informal processes,
corruption can impede justice for
disadvantaged communities. For instance,

it was noted that corruption within police
services can prevent the proper handling

of complaints.*® Corruption within
enforcement mechanisms may also prevent
the fair disposition of cases. Unequal power
relationships (particularly where state actors or
large commercial entities are involved) may also
serve to tip the scales of justice in one party’s
favour.3
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In cases concerning marginalised and
disadvantaged communities, those at the
advantaged side usually take steps to
manipulate the system (being the judiciary or
customary authorities) such that the award or
judgment is given to their disadvantage.?

To address some of the challenges presented
in this part, experts identified the need for a
wide range of measures, aimed, inter alia, at
filling protection gaps, mapping customary land
holdings, fostering cross-sectoral collaboration
and addressing inefficiencies within land
administrative services. Anti-corruption

and pro-equality measures were viewed as
essential.

The Land Act is still in its infancy, and in time
may go some way to tackling some of the issues
discussed in this section. Part three of the

Act establishes a range of offences that may

be used to address certain forms of corrupt
practice. Section 11 includes a novel protection,
rendering void any “decision or practice in
respect of land under customary tenure” that
results in discrimination. Whilst this provision

is not without its limitations, it does offer the
prospect of challenging inequalities in areas
such as inheritance that anti-discrimination laws
have traditionally found hard to penetrate.>"

To ensure the Act's full implementation,

the effective participation of marginalised
communities is essential.>*2 As the following
case study by Transparency International
Ghana demonstrates, marginalisation, when
combined with a lack of tenure security, can
have potentially devastating consequences.
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An Intractable Problem:
Addressing Farmer-Herder Conflicts in Ghana

Authored by Tl Ghana

In recent decades, the Ghanaian government
has grappled with a persistent problem: an
ongoing dispute between Fulani herders and
farming communities. The dispute centres
around competing claims to grazing lands

and water sources in particular regions of the
country. In some cases, violence has broken
out, resulting in deaths, injury and extensive
property damage in municipalities and districts
such as Agogo, Ejura and Atebubu.?** These
occurrences form part of a series of events
that have come to be known as the “farmer-
herder conflict”. Conflict between farmers and
herders is prevalent in Ashanti and the Eastern
regions of Ghana, notably in Agogo and Afram
Plains.*** Despite recent initiatives, successive
administrations have struggled to find a durable
policy solution.

In 2023, TI Ghana travelled to four districts
to consult with farmer communities, Fulani
herders and local authorities, seeking their
views on the conflict.>*® In total, 186 individuals
participated in the research, which was
undertaken through a series of focus group
discussions and semi-structured interviews.
The results reveal a troubling situation,
characterised by deep distrust and brewing
resentments. Whilst land is clearly at issue,
beneath the surface deeper forces are at
work, hampering effective action and the
identification of a lasting settlement to the
dispute.
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SURFACE TENSIONS

Nomadic herders, predominantly hailing from
the Fulani ethnic group, arrived in Ghana in
the early twentieth century, originating from
regions encompassing Burkina Faso, Mali and
Niger.3%¢ Within Ghana's borders, the Fulani
people can be divided into three groups: the
nomadic, who traverse from the Sahel to
southern pastures; the sedentary; and the
urban, who reside in centres such as Accra
and Kumasi, with pursuits that extend beyond
traditional herding.®*” The crux of the discord
centres around the mobile Fulani, whose
unrestrained cattle movement may lead to
inadvertent crop destruction and water source
contamination in the absence of designated
grazing routes.>®

According to farmers, the Fulani migration
usually occurs between November and
February, which are the driest months in
Ghana. Large herds of cattle cross the Sekyere/
Kwahu Afram Plains, Agogo, Atebubu and
Ejura-Sekyedumase. These areas are relatively
wet and provide abundant pasture and fertile
grazing grounds for cattle during the dry
season. The incursion of large cattle herds into
farmer areas has consequences that extend
beyond agricultural losses, with some farmers
raising allegations of serious human rights
abuses, purportedly carried out by herders
operating within their locality. While it was not
possible to corroborate these claims, it is clear
that tensions between community members
and the Fulani remain high and deep mistrust
resounds on both sides of the conflict.3%®



A CLIMATE OF MISTRUST

According to those we interviewed, disputes
most frequently arise when herders decline to
provide compensation for damage wrought
by their animals upon farmlands. Conversely,
from the perspective of the herders, calls for
compensation are often inflated, surpassing
the actual extent of damage incurred. Farmers
suspect law enforcement's complicity in
allowing herders' cattle upon their lands, while
herders perceive police partiality towards
residents.

At the local level, a triad of informal justice
mechanisms has emerged to adjudicate
disputes. Initial recourse involves direct
negotiations between the herder, cattle

owner and farmer, aimed at ascertaining the
extent of any damage caused to the latter’s
property. However, these negotiations often
falter, prompting herders to lean towards the
second tier of adjudication. This involves the
establishment of a local committee made up of
landowners, youth leaders, cattle proprietors,
herders and other important stakeholders.
Multiple sessions are usually convened
depending on the complexity of the issue at
hand. The committee undertakes a deliberative
process involving all relevant parties and
subsequently delivers its findings, which include
a determination of compensation. However,
the committee cannot compel the enforcement
of its decisions and discontent among

farmers frequently arises during the course of
proceedings, with allegations of bribery and
other corrupt practices often levelled towards
committee members.

If adjudication at the committee stage proves
futile, the matter is escalated to the local chief
for a definitive judgment. Decisions rendered
by the chief bear customary binding status,
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obligating both the farmer and the herder

to comply. Failure to adhere to the chief's
directives can lead to banishment or sanctions.
However, mirroring the situation of the
committee, concerns regarding bias undermine
faith in the chief's adjudicatory function.

When local interventions fail, the issue may

be referred to the local police. However, for
herders, police intervention remains an option
of last resort, owing to fears regarding their
precarious citizenship status and the possibility
of reprisal. On their part, many farmers suspect
the police of being partial in handling conflict.

TENURE INSECURITY: DEEPENING DIVISIONS

The complexities of the farmer-herder conflict
are deepened by the marginalised position of
farmers, who experience both tenure and food
insecurity. Due to large-scale land investments,
facilitated by traditional authorities, farmers
face being dispossessed of their lands, which
are reallocated to investors. Respondents
explained that they were rarely consulted

on deals: many only discovered that their

land had been obtained after visiting their
farms to witness the presence of tractors and
individuals engaged in clearing and cultivation
activities. In some cases, farmers indicated
that they had lost their homes. This issue was
exacerbated by a lack of due process: free,
prior and informed consent was not obtained,
compensation was often lacking and there were
few arrangements made for the relocation of
affected communities.

The multiple leasing of land parcels was also
discussed with anxiety. Farmers sometimes
allow portions of their land to lie fallow for
soil fertility restoration. But in doing so, there
is a risk of the land being classified as unused
by traditional authorities. In Jato Zongo in the
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Atebubu-Amatin Municipality, interviewees
discussed a new directive issued by the
Omanhene (traditional ruler) of the community.
The directive provides that any farmer who
fails to cultivate the parcel of land allocated to
them will lose their rights to it. If a farmer does
not use the land they have been assigned, the
chief has the authority to reassign it to a new
applicant. The farmers we spoke with saw the
directive as a direct threat to their livelihoods
and the traditional practices they have relied
upon for generations, with the potential

to disrupt established farming routines

and patterns that are deeply rooted in the
community's way of life.

The migration of Fulani herders was seen to
compound the situation. This was most clear in
areas where the presence of herders made it
impossible for farmers to grow the usual crops
like yam, plantain and cassava. As farmers
increasingly lose access to their main source

of livelihood, some indicated that they could

no longer afford to make loan repayments,
resulting in the recovery of their properties and
deepening situations of poverty.
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LAND, CORRUPTION AND DISCRIMINATION

The farmer-herder conflict is a multifaceted
challenge grounded in historical, cultural and
socio-economic dynamics. It is, nonetheless,
important to emphasise the remarkable
uniformity in the narratives presented by both
farmers and herders. The ringing concord in
their stories stresses the undeniable similarity
of the challenges experienced by each group
within their own context.

The Fulani find themselves culturally

isolated. Despite being born and residing in
Ghana for extended periods, they are often
relegated to Zongo enclaves, rendering them
outsiders in the community. This cultural
marginalisation deepens divisions and
perpetuates local tensions. In each of the
communities we visited, there was a strong
sense of social segmentation, with language
barriers heightening the divide. Access to
basic services is often limited for herders and
their dependents. Frictions are compounded
by the complex ethnic interplay between the
Fulani and local communities, which results in
a tendency to conflate nomadic and sedentary
Fulani actions.

For their part, farmers fear for their futures.
Tenure insecurity exacerbates an already
fraught situation for communities whose

lands, livelihoods and traditional modes of
practice are increasingly under threat. For

both parties, the conflict engenders economic
losses, threatens food security, disrupts social
cohesion and perpetuates cycles of violence.
The perception of bias and corruption within
justice mechanisms undermines confidence

in the system and progress towards the
peaceful resolution of disputes. The conflict is
characterised by deep expressions of inequality
that manifest in different ways to the detriment
of farmers and herders alike.



THE NEED FOR AN EQUALITY-SENSITIVE APPROACH

To date, national responses to the conflict

have proven inadequate. Since the late

1980s, government campaigns have seen the
mass removal of Fulani, accompanied by the
deployment of a composite military-police

task force.*® As the evidence gathered for this
case study indicates, these campaigns have
done little to put an end to conflict or to allay
the fears of those concerned. More recent
programmes - including a national cattle
ranching project launched in 2017 - have taken
a different tack, demarcating grazing areas in an
effort to address one of the surface drivers of
the dispute.®’ However, the reception of these
initiatives has been mixed. Some herders have
expressed concerns, contending that a ranching
system may hinder their customary mobility
strategies employed during different seasons.*%
Criticisms have also arisen concerning the
perceived lack of inclusivity and consultation
within the policy formulation process.*® The
result is that tensions continue to linger,
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exacerbated by allegations of patronage,
collusion and human rights abuses.*%

There are no easy solutions to the conflict. Both
farmers and herders rely on the land for their
livelihood and it is clear that the rights of both
groups must be recognised and respected.4%®
Any attempts to resolve the situation must
take a comprehensive approach, one that
acknowledges historic grievances and land
injustices, seeks to address the root causes

of inequality and discrimination, and looks

to challenge corruption - in all its forms - as

a barrier to the realisation of rights and the
fair distribution of resources. Importantly,

a sustainable resolution requires collective
efforts that transcend local divisions and
foster a shared vision for peaceful coexistence.
Only time will tell whether this vision can be
achieved.
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2 KENYA

Throughout history, land has been a source

of conflict and struggle in Kenya. Colonial-

era legislation laid the foundations of a

new governance system which sought to
protect the exclusive property rights and
economic interests of European settlers.
Special “reserves” were created for Indigenous
Kenyans, whose lives were increasingly ordered
subject to the authority of the Crown.*% By

the early 1950s, resentment towards British
rule had grown to new levels. Bloody conflicts
soon emerged, culminating in the “Mau Mau
uprising” which broke out in 1952. Thousands
of Kenyans were killed in the ensuing action,
which was animated by calls for land restitution
and increased political representation.*”

To diffuse tensions, the government began
instituting changes to the land tenure system.
Work commenced with the implementation of
the “Swynnerton Plan”, which advocated for
the enclosure of communal land holdings and
the provision of new title deeds to occupiers.
Through these actions, the authorities sought to
circumvent calls for more drastic redistributive
measures, creating “a stakeholder class of
conservative cash crop farmers” to support the
colonial economy.40®

Nonetheless, unrest persisted, stirring anxiety
within the political establishment. By the end of
the decade, independence seemed inevitable,
bringing with it the prospect of more expansive
reforms and unique risks for landowners whose
property was - by definition - immovable.
Shortly before the attainment of Kenyan
independence in 1963, a land resettlement
programme was launched, allowing settler
farmers to be bought out of their holdings with
financing from the British government and
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the World Bank. At its close, millions of acres
of land had changed hands and thousands

of African families had been rehomed.*®®
However, the scheme was not administered
evenly. As different tribes sought to restore the
status of their landless constituents, political
actors worked to strengthen their position

by exploiting the increased competition for
access to resources. In this period, landless
Kenyans formed a new proletariat, established
along clear ethno-political lines; those with
connections stood to benefit from the new
regime.*°

Inter-ethnic tensions - fomented for decades
in the post-colonial State - reached a head in
2007, when thousands of people were killed
following a tightly contested presidential
election.*’" A fact-finding mission, conducted
by the Office of the UN High Commissioner
for Human Rights in 2008, found that the
violence was organised “largely along ethnic
lines”, having its roots in the colonial legacy
and long-standing grievances regarding

the allocation of land.#'2 Discrimination and
corruption were inexorably linked to the land
issue, which had been used by successive
governments to consolidate power and grow
their support base.*'® Interviews conducted by
the Equal Rights Trust with members of the
Turkana community in 2011 demonstrate the
close interaction between power, patronage
and marginalisation in Kenya.*'* Tensions linger
to this day: several experts interviewed for
this report expressed concern regarding the
vulnerability of minority ethnic communities to
land corruption and its impacts.*®



The poor, vulnerable and marginalised face a
lot of challenges when it comes to land. The
land has always been a huge source of conflict
in Kenya since independence.*

In 2003, a Commission of Inquiry, known
informally as the Ndungu Commission,

was convened to investigate allegations of
misconduct in the allocation of public land.
The Commission’s final report found evidence
of widespread and systemic corruption within
government, with an estimated “200,000
illegal titles” created in a forty-year period
beginning in 1962.47 The scale of the illegality
was shocking. However, implementation of
the report's final recommendations was slow.
In 2009, the deadlock was broken when -
following a period of intense campaigning

by civil society organisations - the National
Land Policy was adopted.*'® Just one year

later, in 2010, a new Constitution was brought
into force.*® This was followed by a suite of
legislation that aimed to transform the Kenyan
land governance framework and bring the
Constitution’s ambition for a just and equal
society into reality.*?® However, corruption and
discrimination have proven difficult to displace,
and the Kenyan State continues to confront the
realities of its past.

The challenge is that corruption fights back.
People want to protect their illicit interests.*'

Under the Constitution, land is divided

into three categories: public, community
and private.*?? Experts interviewed for this
report identified corruption risks in each of
these areas. The multiple registration of title
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documents remains a key challenge, and was
linked to land-grabbing and forced evictions.*??
Petty corruption in land administrative services
means that some individuals cannot afford

to have their legitimate claims recognised,
increasing their vulnerability to harm.***

These issues are exacerbated by the poor
management of records and low levels of rights
awareness, each of which raises access to
justice concerns.*?*> Moreover, a lack of access
to information may prevent individuals from
establishing the true nature of a given holding:
in some cases, land believed to be communal
was subsequently deemed private, generating a
risk of displacement and strong perceptions of
corruption among those affected.*?*

There is a tussle on large parcels of land that
communities reside in and are deemed private
due to historical injustices. The ownership

is shrouded in secrecy. There has been no
transparency and accountability, It would seem
that corruption is at play.**

Many of the concerns raised by interviewees
related to rural land governance. In 2016,

a Community Land Act (CLA) was adopted

by Parliament. The Act establishes detailed
rules for the administration of community
land, which is vested in the community and
may be held under customary, freehold or
leasehold tenure.*?® Under the law, members
of identified communities are required to elect
between seven and fifteen members to siton a
community land management committee (CLC),
which takes decisions on behalf of community
members.*? Any decision to “dispose of, or
otherwise alienate community land” should

be supported by at least two thirds of the
community, whilst other decisions can be
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ratified by a “simple majority of the members
present in a meeting.”*° In practice, however,
respondents indicated that decision-making
processes are opaque, and individuals are often
unaware of how agreements are reached:

Members of the community said that “the
committee we elected negotiated with the road
contractor. Sand was picked, or some murram
was picked for the road. But we don’t know how
he was paid!” That tells you, there’s a gap. He
presents a title saying he is the one in charge
of that community land. The gap exists because
you can negotiate, anything can happen. Now it
looks like the gate keeper of the community is
the one who has the title.*'

Whilst respondents tended to view the CLA
favourably, weak implementation, a lack of
training and support for implementing actors,
and complicated registration procedures each
increase the risk of land rights violations.**
“Discrimination and corruption on community
land happens every other time,” one
respondent observed.*3 Without effective
oversight, the same respondent warned of

a risk that management committees may go
“rogue”. s34
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Corruption begins at the CLC level. Members of
the CLC normally ask each party to a dispute
to pay a certain amount of money for the
dispute to be resolved. CLC members may
request to conduct a site visit to the land in the
course of the hearings. Again, parties will be
requested to pay some money so that the site
visit can be done. Not every person can afford
these costs. Now, if you multiply the money by
the number of cases, you'll find out that the
committee members use these cases to enrich
themselves.**

The process for registering community land is
highly complicated, requiring the completion
of multiple forms, each of which can take
months to process.** Despite the requirements
of the CLA, when investors come to a new
area, it was noted that communities are not
effectively consulted.**” “Communities arms
are twisted”, one interviewee explained.
“Communities have not given consent ... the
process is not done well ... at the end of the
project, communities realise that they have
been cheated."*® Whilst the CLA is clearly
designed to give a voice to communities in
decisions affecting their land, it was observed
that public participation requirements are
often ignored or misapplied to the benefit of
potential investors and powerful actors within
the community. Corruption was highlighted as
a cross-cutting theme in investment deals, with
a disproportionate impact on disadvantaged
groups due to their relative lack of voice and
socio-economic status.**



You ask yourself, who did they engage?

They will tell you we had public participation.
But what is public participation? Public
participation means you meet a community,
specifically those who are affected by a project
and follow the right procedure in meeting those
communities. It doesn’t mean you meet the
village elder alone, or that you meet a chief
alone, or that you meet the elected leaders on
their own, or that you meet the governor on his
own, or that you meet the MP on his own. That
is not public participation.**°

Similar issues were highlighted in respect

of urban land management. Over half of
Kenya's urban population reside in informal
settlements.*' Whilst the Urban Areas and
Cities Act lists “active participation by residents
in the management of the urban area and city
affairs” amongst its core principles for urban
land governance, in some cases, decisions
appear to have been made without the
consultation or consent of concerned groups,
undermining faith in the system.**? Speaking on
proposed upgrades to the Kiambiu settlement
in eastern Nairobi, one interviewee explained:

THIS BEAUTIFUL LAND

Kiambiu is a settlement without any form of
title deed. Initially the land was said to belong
to the Kenya Air Force, which gave out the land
to the poor people settled there. There's a fear
of us being kicked out at any time to pave way
for an impending upgrade. No one in Kiambiu
asked for the upgrading, we just heard that
we are being upgraded. Young people came
together to look into the titling issue. Along
the way corruption came in. Politicians got
involved. People got bribed. That ended.*

On account of their status and position within
society, marginalised groups are especially
exposed to land rights violations and the
impacts of land corruption. A lack of inclusion
within decision-making structures means that
young people and persons with disabilities

may be excluded from discussions on land.** A
perception of vulnerability can itself drive land-
related harms: it was noted, for instance, that
persons with disabilities “are considered unable
to defend themselves”, resulting in greater
exposure to corrupt practices.*> Similar trends
were reported in respect of older persons,
whose land may be targeted on account of their
age and apparent lack of knowledge of the legal
framework.*# A lack of accessibility measures
compounds the situation of these groups.*’
For instance, it was observed that many older
persons in rural areas do not have access to
“new generation identity cards”, meaning they
are unable to register their land, exposing them
to a risk of dispossession.*®
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For young people, if your father passes on, the
land is inherited .. But once the village elders
know that the man of the house is dead, they
might decide to sell the property to another
person and drive these young people away.**

A number of respondents expressed concern
regarding the situation of women in Kenyan
society. Whilst the Constitution establishes
strong equality guarantees, and some
successes were noted in increasing women'’s
land ownership, harmful cultural practices
persist.**® Traditionally, property passes to
men, and even when women are entitled to
land under the law, groups may collude to
deprive women of their rights.* “Gender plays
a significant role in land corruption, especially
at the local community level,” one interviewee
remarked.*2 “Culturally, women are considered
subordinate to men,” another added.*** In
some cases, harmful cultural norms operate

at the intersection of different characteristics
to perpetuate land inequalities. For instance,
in parts of Kenya, it was observed that older
women risk being accused of witchcraft, leading
to retaliation from community members,
thereby allowing their land to be taken.**
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There is a married lady from a different
community to her husband'’s family. She

used her own money to build a house on her
husband'’s property. But now the husband’s
family feels like their son needs to marry a
woman from their own community. She feels
like her rights are being violated and wants to
report the case. But the area chief is from the
same community as the husband'’s family and
she fears bias. She didn’t report the case - she
wanted to go to court but didn’t have enough
financial resources.*>

Avariety of formal and informal avenues

exist through which individuals can challenge
rights violations. However, different factors
including cost implications, the length of
proceedings and the non-availability of services
(particularly in rural areas) can hamper effective
enforcement.**® Furthermore, corruption

within the judiciary and alternative dispute
mechanisms risks skewing decisions in favour
of a particular party, with a disproportionate
impact on marginalised and socio-economically
deprived communities who - on account of
their status - have fewer modes of influence.*’
Fear may also prevent individuals from bringing
claims, particularly where the opposing party is
perceived as well-off or politically connected.*#



They fear engaging the perpetrators or that
they won't have the financial means to pursue
the matter if the elders ask for money in the
form of a bribe. As a result, the community has
lost faith in the local administration officials
and the elders as well.***

Broader inequalities in society - a lack of
wealth, literacy or education - compound the
challenges faced by disadvantaged groups,

and in some cases can directly implicate their
experience of justice. Particular concern was
expressed regarding the situation of women.
Often responsible for childcare and family
responsibilities (amongst other work), it can be
challenging for women to raise a complaint.
“Finding justice is not a one-day issue,” one
respondent explained. “By the time justice

is delivered, the family has totally suffered.
Families have suffered in the process.” A

lack of literacy means that some groups may
be given documents to sign expressing their
consent to a transaction, without understanding
what they mean.*' Persons with disabilities and
groups with specific language related needs
are required to trust the information presented
to them by government officials and may be
ignored in official processes due to a lack of
accommodating measures.*?
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Most of the people in these groups are facing
abject poverty persons in these groups are
illiterate and therefore lack awareness of

their basic land rights and land administrative
procedures. Then there is the issue of
bureaucracy in offices where such issues are
supposed to be reported. Most people feel that
it would be cumbersome because they consider
the procedure complex, and beyond their
understanding.*53

While it was noted that Kenya has made

“huge strides” in respect of land governance,
benefitted by the creation of a new
Environment and Land Court through the

2010 Constitution, the complexity of the legal
framework, combined with a lack of political
will, was viewed as a significant barrier to
justice.*®* In many cases, land inequalities
remain unaddressed. Under Article 67 of the
Constitution, a National Land Commission

is established with the duty to investigate
“present or historical land injustices and
recommend appropriate redress.”> This
provision was given legal impetus in 2016,
through the adoption of the Land Laws
(Amendment) Act. However, the timeframe for
bringing claims was limited to five years, and
claims cannot be registered or processed by
the Commission when a court has already been
seized of the issue. Whilst an amendment to
the relevant legislation - removing the claim
limitation period - has recently been introduced
in the National Assembly, many cases are
unresolved.*® One expert interviewed indicated
that litigation has been used to frustrate claims
and prevent effective action:
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When you take your claim to the National Land
Commission someone would place a case in
court. If your issue has a court case it will not
be admitted as a historical land injustice.*s”

Land inequalities are perhaps best illustrated
by the experience of Kenya's Indigenous
communities. Over several decades, the
Endorois and Ogiek have been systematically
dispossessed of their land and subject to a wide
range of human rights abuses.*®® Similar issues
have been reported to affect the Sengwer, who
since the 1980s have found themselves forcibly
evicted from their ancestral home in the
Embobut forest by the Kenya Forest Service.*6°
Many cases have been brought challenging the
treatment of these groups, with some notable
successes at the regional level. In 2010, Kenya
was found to have violated its obligations under
the African Charter for failing to recognise the
collective identity of the Endorois.*° A similar
finding was made in relation to the Ogiek in
2017.4" While these decisions are welcome,
non-implementation remains a key challenge.*’
Speaking on a recent reparations judgment
issued in follow up to the Ogiek case in

2022,47% a representative of the Kenya National
Commission on Human Rights suggested that
little had been done to give effect to the Court'’s
orders:
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There were timelines within which the orders
are to be complied with. A period of one year
was given. There were other orders that ought
to be complied with almost immediately.

For instance, the publishing of the decision,
recognition of the Ogiek, including their
language, culture and way of life; and the
payment of compensation to the tune of about
158 million [Kenyan Shillings] (US$1,341,000) to
a Community Development Fund that was to be
set up for the funds to be deposited there. That
is a challenge. None of that has happened.*”*

The testimony gathered for this report
illustrates the complicated dynamics of land,
corruption and discrimination. Whereas in
the post-colonial period, corruption was
primarily identified with public land, it is within
communities that harms are currently being
felt. Community land - itself wrapped up in
complex issues of ethnicity and identity - is
quickly becoming the new terrain upon which
land rights will be secured or lost.#’* If the
Constitution’s transformative vision for an
equal society is to be recognised, a “bottom-
up” approach is needed - one that recognises
difference, ensures effective participation and
provides redress for disadvantage.*’® Yet, as
the following case study from Transparency
International Kenya clearly illustrates, much
work remains to be done.
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‘It Has Made Us Landless’ - Corruption,
Discrimination and Kenya’'s Nubian Community

Authored by Tl Kenya

Kenya's Nubian community are descended
from Sudanese nationals forcibly conscripted
into the British army in the late nineteenth

and early twentieth centuries.#”” Upon being
decommissioned, Nubians were granted
neither British nor Kenyan citizenship and no
arrangements were made for their repatriation
to their country of origin.*’8 As a result, many
Nubians settled on land reserved for them

by colonial authorities - an approximately 42
hundred-acre plot that would later be named
“Kibera” (roughly translated as “land of the
forest”).#” When Kenya attained independence
in 1963, the question of Nubian citizenship
was left unresolved. Lacking identification,
community members were de facto rendered
statelessness - belonging officially to no country
- with profound human rights implications.*

Sustained awareness-raising campaigns

- led and championed by domestic civil
society organisations - have brought the
plight of Kenya's Nubians to the attention

of the international community. In 2015, an
important milestone was achieved when the
African Commission on Human and Peoples’
Rights held Kenya in violation of its Charter
obligations for failing to recognise the legal
status of Nubians and their equitable rights to
land.*®" According to the Commission, Nubians
faced unique challenges in acquiring identity
documents, which were not experienced by
other members of the population. Enhanced
vetting procedures, that had “no basis in
Kenyan Law” and were “prone to abuse”,
created novel challenges for community
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members. They were, the Commission
concluded, unjustified and discriminatory.*?

Eight years have now passed since the

Nubian decision was published. Yet, despite
some progress, recent reports suggest that
implementation has been lacking.*® Tl Kenya
decided to investigate. In 2023, we spoke with
nine members of the Nubian community based
in the Kibera Langata and Makina sub-counties,
alongside a representative of the Nubian Rights
Forum. Despite the small sample size, the
testimonies received illustrate the continued
challenges faced by Nubians in society. The
non-recognition of Nubian'’s legal status,
combined with historic and contemporary land
injustices and a lack of documentation, creates
room for corruption, which in turn may deepen
the experiences of inequality felt by this already
marginalised group.

IDENTIFICATION AND VETTING PROCEDURES

For Nubians in Kenya, a national identity

card serves a gateway to the enjoyment of
human rights. Without identification, a person
cannot access public services, obtain official
employment or participate in elections.**
Importantly, for the purposes of this study,
the lack of an ID card can prevent a person
from registering their legal interests in land.
This situation “has made us landless,” one
participant explained. “We do not have a place
we can call our home.”



When applying for identification, many Nubians
are subject to an additional vetting process

that does not apply to other members of the
population.*> According to the responses
received, applicants are usually requested to
appear before a committee of elders, consisting
of around eight to twelve individuals who ask

a series of questions. The committee meets
just two days a week in four-hour time slots.

As part of the process, applicants are required
to submit supporting documentation, such

as copies of their birth certificate, school
records and the identity documents of their
grandparents and great-grandparents.
However, many individuals are unable to access
these documents because of poor records
management and the historic consequences

of statelessness. As a result, many of the
requested materials do not exist.

Sometimes they can even ask you for a title
deed .. they know Nubians do not have titles.
So if you ask someone for a title deed, what do
you expect and where do you expect them to
get it? Or they can ask you for a birth certificate
of their great-grandparent - The issuance

of birth certificates just started after the
[adoption of the new] Constitution.*%

The vetting process is not provided for by
law, leaving it open to abuse. In some cases,
reports suggest, individuals have been denied
identification due to a personal disagreement
with members of the committee.*” Research
conducted by the Equal Rights Trust in 2012
found that the “vetting process is inconsistent
and arbitrary, with no set questions or
procedure”. In consequence, “much is left to the
discretion of individual committee members,
with the result that corruption and prejudice
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are common." One respondent, interviewed
for this report, explained that documents are
frequently lost, with applicants having to part
with “something small” to have somebody

find them. In some cases, fees were required
to be paid to administrative officials in order
to “speed up” the process. In addition to
preventing the timely receipt of identity cards -
which one respondent explained can take up to
six years - petty corruption in this area is likely
to have a disproportionate impact on Nubian
community members, owing to their already
weak socio-economic position.*

HISTORIC HARMS AND MODERN WRONGS

For many in the Nubian community, land and
nationality rights are inseparably interlinked.*®
For over 100 years, Kibera has provided the
setting for community practice and a final
resting place for lost relatives.**' The historic
failure of government to recognise the Nubian's
entitlements to citizenship had the effect of
rendering their claims to the land void.*?

The issue is complicated by the legacies of
colonisation and the Nubians' perceived role in
it. “The Kenyan government says the Nubians
were colonised by the British,” a representative
of the Nubian Rights Forum explained.
“Members of the public will say Nubians
collaborated with the British to violate the
rights of Africans or Kenyans in Kenya. But one
thing people forget is that the Nubians were
forced."

While many Nubians cling to historic
agreements regarding the size of the settlement
in Kibera, these maintain little weight for
government. In recent decades, new groups
have settled in the area, whilst the amount of
land retained by community members - viewed
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as informal occupants - has diminished.**
Several respondents highlighted concerns
relating to their security of tenure. One
explained that members of the community
live under a constant threat of forced eviction,
whilst others discussed land being reallocated
by those in authority to those with political
connections.

We are one of the first tribes that settled in
Kibera but have no ownership. Our land has
been taken from us by both private developers
and the government. We are now squatters and
our land is being referred to as the largest slum
in Africa and Sub-Sahara.*%
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In recent years, the government has made
commitments to recognising Nubian rights.*®
In 2017, some limited progress was made when
the community was officially awarded 288
acres of land in Kibera.**” Through the work

of civil society organisations and international
agencies, many Nubians have been supported
to access identity documents. In some cases,
one respondent noted, individuals had also
managed to obtain and register land. Yet,
despite these positive developments, it is clear
that challenges remain. On account of their
position within society, members of the Nubian
community face unique difficulties in exercising
their land rights. Lacking representation in
government and excluded from decision-
making structures, respondents indicated

that Nubians lack voice, contributing to their
marginalisation in society. Discrimination and
corruption accentuate the harms experienced
by members of this group; addressing them is
crucial.



3 MADAGASCAR

The Republic of Madagascar is a country
located on the south-eastern coast of Africa.
The state is distinguished by its impressive
biodiversity, which supports many distinct
forms of life. However, this position is
increasingly threatened by unsustainable land
use practices.*® A former French colony and
overseas territory, Madagascar attained its
independence in 1960. Contemporary land
governance can trace its roots back to the
colonial period, which saw the establishment
of a plural tenure system comprising private
titling on the one hand, and customary tenure
(encompassing individual and collective
ownership) on the other.*° Remnants of the
colonial regime can still be seen today: some
tracks of land - settled for generations by
farmers - remain titled to French citizens.>®
This situation prevents occupiers from having
their informal land rights recognised, creating
a risk of dispossession and evictions without
compensation.>

We inherited a land law from colonisation
and this law is not adapted to the social and
economic conditions of the country.>%

Since 2005, Madagascar has embarked on a
programme of land reform.>® The primary
means of securing land rights is through
certification and titling. However, a range of
factors, including the cost and complexity of
administrative procedures as well as regional
disparities in the availability of services, has
meant that many individuals have chosen
not to register their interests and lack tenure
security.> Whilst customary land practices

are seen as highly legitimate, the promotion of
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an individualised model of ownership means
that these systems are increasingly under
pressure.>®> One expert warned that the current
system of land governance is “ill-suited to

the country’s reality and Malagasy culture.”%
Respondents also expressed concern that a
focus on clarifying individual property rights

to land may detract from other aspects of

land governance, including planning and
distribution, which are essential to ensuring
that the land is developed sustainably.>®” As one
interviewee described:

No one wants to settle in places where there
are no roads, no drinking water, no schools or
to live in insecurity.>%

Corruption in the land sector may disincentivise
individuals from registering their land,
perpetuating tenure insecurity.>® A number

of risk factors were identified by respondents,
many of which relate to land administrative
services.>'? |t was noted that the current
procedures for registering land are overly
complex, costly and burdensome.>" Population
growth has increased the demand for some
services such as surveying and valuation,
placing further demands on the system.>'?
These inefficiencies have driven land users to
pay bribes to public officials. In some cases,
officials actively demand payment, imposing
fees to provide access to necessary documents
or to accelerate processing times.>'® Fraud was
also highlighted as an area of concern: it was
observed that different individuals may be sold
the same plot of land and provided with false
documentation.>'
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Corruption risk factors were also highlighted in
land investments. Whilst it was noted that not
all public officials engage in corrupt practices,
a lack of clarity regarding farmers’ tenure
rights was seen as a natural consequence of
government policy, making it easier for land

to be allocated to investors.>™> One participant
noted that corruption “encourages land-
grabbing”, resulting in the displacement of
local land users.>'® Another illustrated how
corruption has led wealthy individuals to

“buy up forests” from state officials and local
communities to gain access to land intended
to be managed for conservation purposes.>"’
A lack of effective communication between
various government ministries enhances these
risks.>'® In some cases, investors make promises
to support development in the local area
through the provision of schools or hospitals.>'®
However, land obtained for a specific purpose
may be used for another. In the event of
disagreement, it was noted, courts are likely

to side with the most powerful (investment)
actor.>®
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Take the case of the Tsiazompaniry nature
reserve. As a general rule, if third parties wish
to access or use part of these areas, they must
request authorisation from the community.
Each type of activity is subject to the payment
of a specific fee set and registered on a charge
sheet with these communities. In the event of
non-compliance, the contract carries penalties
known as “dina”. In this case, third parties
obtained authorisation to grow food crops in
the area. Later, they abusively monopolised
the community’s reforestation site. Taken to
court, these third parties won their case, to the
detriment of the local community, which had
already been developing the land for years.>?!

Inequality and harmful cultural practices mean
that some groups are affected differently by
corruption. We spoke with a representative

of the Association of Persons with Albinism in
Madagascar, who explained how widespread
prejudice and social stigma increases the
marginalisation of persons with albinism. Even
where such persons have legal documents to
justify their land claims, they may be ignored.
In some cases, children with albinism have
been denied access to their lawful inheritance
in favour of other family members.>* Rights
violations frequently go unpunished. Each of
these factors, it was observed, increases the
risk of corruption: where individuals are unable
to exercise their rights on an equal basis, they
may be forced to resort to unlawful practices to
secure their access to land.>> The perception of
vulnerability also creates room for exploitation:
for instance, it was noted that authorities tend
to ask persons with albinism for bribes when
land disputes arise.>*



As in other countries reviewed as part of this
report, a number of respondents expressed
concern regarding the situation of women.
Whilst national law provides for women's equal
inheritance rights, the practical reality is often
very different: a woman's position in society is
closely linked to that of her husband, and men
are more likely to inherit, own and administer
land.>? Because many women lack proof of
ownership, cultural norms mean that property
often passes to men.>2¢ Whilst compensation
may be paid in some circumstances, the level
of compensation typically does not reflect the
value of the plot, and women have little choice
in the matter.>’ In some cases, public officials
are reportedly bribed by family members to
gain access to a woman's land.>?

Similar patterns were identified in relation to
marriage. In parts of Madagascar, traditional
(as opposed to civil law) marriages are the
norm. These marriages lack legal recognition,
creating a risk that widows will lose their land
to the family of their deceased husband.>?*
Children born within traditional marriages are
also disadvantaged: under the law, it was noted,
these children are considered “illegitimate”,
meaning that they are unlikely to inherit from
their father's estate.>

Whilst some women have been able to
acquire land, many lack accepted forms

of identification. To overcome these and
related challenges, women may be pressured
into making facilitation payments to public
officials. However, as many cannot afford to
pay, they are left without recourse, returning
home without having had their documents
processed.>' The resultant tenure insecurity
can have profound and far-reaching human
rights implications: in cases of domestic
violence, it was explained that women may
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be unable to leave their home because

they have no other “means of survival”.>32
Experiences of inequality are compounded
for certain communities. For example, women
with disabilities were said to be particularly
disadvantaged in respect of inheritance and
accessing land services.>*

A number of respondents explained that
individuals from marginalised groups, including
younger persons, persons with disabilities,
women, and persons working in rural areas,
are unaware of their rights, and unable to
demand enforcement action.>* These same
groups are typically excluded from decision-
making processes.>* Discrimination in society
and unequal access to land means that some
groups cannot afford to bring cases even
where they wish to do so. For instance, a
representative of the Réseau SOA platform
explained that many farmers do not have the
resources to hire a lawyer.

These same groups are also unlikely to be

able to obtain compensation when their land

is taken for development purposes.> Even
when judicial proceedings are initiated, power
imbalances between parties can prevent the
fair disposition of cases: “those with money or
power win"” one interviewee commented.>*” This
issue is aggravated when formal and informal
tenure systems come into conflict. It was noted
that the courts are more likely to enforce the
rights of an individual that possesses the legal
title to a plot of land than those of a farmer
who has used and cultivated the land and is
recognised as the traditional owner.>*® Where
an individual is unsuccessful in their claim, they
may also be required to pay compensation that
they cannot afford.>®
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In terms of justice, the law of the strongest
would prevail, which means that only those
with money or power win, to the detriment of
the weak and vulnerable.**

Several respondents expanded on the links
between socio-economic disadvantage,
marginalisation and tenure insecurity. There

is a perception that “only the rich and well-off
have the right to free and easy access to land,”
one interviewee observed.>** Another suggested
that the rights of investors are promoted

over the those of small farmers as investors
are able to pay more and can commit to local
construction and development projects.>*?
Wealthier individuals may also “use the power
of their money” to pay bribes or “mobilise their
knowledge to coerce” local officials.>** Socio-
economic disadvantage has direct implications
for a person’s ability to access justice. As

the poor cannot afford the expense of legal
proceedings, they tend to be treated less
favourably than those with resources.>*

Sometimes, individuals willingly give their
consent to third parties to exploit or use

the resources of their land in exchange for
inappropriate compensation. This is mainly due
to their precarious economic situation which
makes them easy to influence.**

In legal processes, it was observed that a lack
of education creates barriers to justice, with
those who are unable to read or write less
likely to obtain a positive outcome.> llliteracy
was identified by several respondents as a key
factor in enabling corruption. These dynamics
are - in turn - linked to wider inequalities in
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society, with a clear gendered dimension. For
example, in the situation in which a family
cannot afford to send their children to school,
boys' education is typically given preference.>
In those rare circumstance where a woman
lodges a complaint, it was noted that cultural
beliefs may prevent them from achieving
effective redress:

The justice system accepts that this is tradition
and that a family matter can be settled within
the family. It's as if the law doesn’t exist.
Women find it difficult to win their case in the
legal system, given their vulnerability.**

According to World Bank data, in 2020,
Madagascar experienced a recession “that

was about three times deeper than in the

rest of Sub-Saharan Africa.”** Slow economic
recovery was further impeded by the
coronavirus pandemic, which “reversed more
than a decade of gains in income per capita

for people and pushed poverty to a record
high.”>® Madagascar is one of the countries
most impacted by climate change, and long-
periods of drought have resulted in severe food
insecurity, affecting almost a third of the total
population.>' In this challenging environment,
the State has sought to instigate economic
growth by opening up the market to foreign
investment.>>2 However, as the recent (and
deeply-contested) process of amending the law
governing untitled private property illustrates,
without putting communities at the heart of
decision-making, these reforms risk leaving
behind the most marginalised communities and
deepening their experience of disadvantage.>>



Those interviewed for this report identified

a range of measures that are needed to
improve land governance in Madagascar.

The consolidation and simplification of
administrative procedures, improving access to
land services by strengthening decentralisation
efforts, and increasing transparency in land
management were all identified as essential
actions.>** Addressing corruption and
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discrimination is key. The testimonies received
show how these phenomena operate to impede
the effective realisation of rights. Some groups
are disproportionately exposed to a risk of

land corruption, as the following case study

by Transparency International Madagascar
clearly demonstrates. To date, however,

efforts to address these joint ills have been
underwhelming.
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‘There is No Corruption Without Discrimination’ -
Land and Persons with Albinism in Madagascar

Authored by TI Madagascar

Albinism is a rare genetic condition that
commonly results in a lack of pigmentation in
the skin, hair and eyes.>*> Persons with albinism
are prone to skin cancer and many experience
visual impairments.>*¢ Consequently, albinism
is often considered a form of disability status.>*’
Due to their distinctive appearance, some
persons with albinism may also experience
discrimination on the basis of their colour,
which is recognised as a form of racial
discrimination under international law.>®
Throughout Africa, persons with albinism are
highly stigmatised, living under a constant
threat of attacks, kidnappings and accusations
of witchcraft.>>® Violence against members of
this group prompted the development of a
Regional Plan of Action on Albinism in Africa in
2017.5%° The African Union adopted a revised,
continent-wide version of the plan in 2019.%¢"

In September 2022, the UN Independent Expert
on the enjoyment of human rights by persons
with albinism conducted an official visit to
Madagascar. The final report, published in 2023,
found evidence of discrimination occurring in
broad areas of life, an issue exacerbated by the
“hypervisible” status of community members.>®2
While acts of violence are a relatively nascent
phenomenon, there has been a sharp increase
in recent years, particularly in Southern
Madagascar where a majority of the population
live in poverty.®2 In part, these incidences have
been attributed to harmful superstitions, such
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as the belief that a person with albinism’s eyes
“can help in locating precious stones” or help
cattle thieves avoid discovery.*®* The resultant
fear and security concerns prevent persons
with albinism from accessing and exercising
their rights; an issue compounded by a lack of
reasonable accommodation and accessibility
measures.>%>

The Independent Expert's report provides

a brief glimpse into the life of one of
Madagascar's most marginalised communities.
However, to date, the land-related experiences
of members of this group have gone largely
unexamined. Tl Madagascar decided to find out
more. In 2023, we conducted four focus group
studies in the Atsimo Andrefana, Anosy, Haute
Matsiatra and Diana regions of Madagascar
with a total of twenty-five participants. Three

of these regions, Atsimo Andrefana, Anosy

and Haute Matsiatra, are located in Southern
Madagascar where discrimination and violence
against persons with albinism have seen the
most notable increase.>®® From these focus
groups, four individual cases were identified for
further review, which raised specific concerns of
land corruption and discrimination.



FOUR EXPERIENCES OF HARM

A death in the family is never easy. But for
persons with albinism, it can be a particularly
stressful experience. Not only do they mourn
the loss of a loved one, but they also face
immense anxiety regarding the status of their
land. Three of the four individuals we spoke
with explained that they had lost access to their
plots due to the competing inheritance claims
of family members. While each interviewee
believed that they were entitled to inherit the
land in question, their status rendered them
exposed to abuse. Perceptions of corruption
were high. Many allegations were made
concerning suspected acts of collusion with
traditional and public authorities. While it

was not possible to establish the veracity of
these claims, it was clear that participants saw
corruption and discrimination as inseparable
from the harms they had experienced. As one
respondent succinctly described:

Discrimination always leads to corruption
and there couldn’t be corruption without
discrimination.

A second issue identified through the interviews
concerned the provision of compensation
following the compulsory acquisition of land.
After his land was earmarked to make way for
the construction of a new road, one respondent
was forced to leave his home. He was not

the only person in the area to be affected.
However, unlike his neighbours, he was

never remunerated. As with other individuals
we spoke with, he believed that his status -
combined with a lack of knowledge of the legal
framework - was the central explanation for his
differential treatment.
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Ignorance leads to fear of going to the land
registry office (.. ) especially as the government
doesn’t make much effort to explain our land
rights.

Concerns of corruption and discrimination -

in this instance involving local officials - were
raised. However, the position of persons

with albinism in Madagascan society means
that it is often difficult to disentangle the two
phenomena. Stigma, stereotypes and the threat
of violence render members of this community
susceptible to human rights abuses in almost
every aspect of their of lives.>¢’

JUSTICE DENIED: STIGMA, STEREOTYPES AND
EXCLUSION

Perhaps the most illuminating information

to emerge from the interviews concerned

the participants’ perceptions of justice.

Whilst two of the respondents had wanted to
access enforcement mechanisms, the recent
increases in acts of violence against persons
with albinism prevented them from doing so.
One explained that she did not dare approach
administrative offices for fear of being detected
by kidnappers and abducted. Having seen
reports of kidnappings reported in the media,
a second expressed their concerns for their
physical safety and that of their loved ones.
The fears of one interviewee were deepened by
the limited protection she received from local
authorities. As she relied upon her family for
protection from kidnappers, she worried that if
she sought to raise a complaint, she would be
abandoned.>®®
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In the course of the interviews, other risks
factors were identified that may undermine
access to justice. One respondent explained
that she felt she could not achieve redress
through informal justice mechanisms on
account of her gender. In this case, patriarchy,
combined with the broader position of persons
with albinism in society, generated a risk of
multiple discrimination.

The case study of persons with albinism

in Madagascar highlights the complicated
dynamics of stigma, stereotypes and exclusion.
On account of their status, participants felt
they had been denied the rights accorded to
them by the law. Whilst many felt they had
been wronged and suspected the actions of
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those in positions of authority, there was little
they could do to remedy the situation. The UN
Independent Expert's report touches upon
these themes. It explains how “stigmatisation
and discrimination” may combine to
“perpetuate the dehumanisation of persons
with albinism.” In turn, dehumanisation works
to remove the social and ethical standards that
would ordinarily prevent rights abuses from
taking place.>®® While the interviews conducted
for this study cannot hope to portray the full
range of land-related harms felt by members of
this group, they do shine a spotlight on factors
that can deepen experiences of disadvantage
and create room for corruption to occur.



4 SOUTH AFRICA

In a nation defined by the historic injustices of
apartheid, the “land question” in South Africa
is deeply rooted in patterns of racial inequality.
Colonial rule saw significant changes instituted
to land tenure systems across the region.
Customary arrangements gave way to a new,
individualised system of land ownership that
displaced Indigenous practice and set the scene
for the mass land dispossessions and spatial
segregation that were to characterise the
apartheid state.>”°

Legislation introduced in the first half of the
twentieth century resulted in Black South
Africans being forced to leave their homes
and relocate to culturally and ethnically
diverse reserves known as “Bantustans” or
“homelands”. °" These areas were overseen
by traditional authorities and local elites co-
opted by the ruling regime.>’2 So-called “natives”
were formally prohibited from buying, selling
or leasing land outside of scheduled areas.>”
This systematic denial of land rights continued
throughout the twentieth century, a driver and
symptom of the official apartheid policy and
rampant inequalities that penetrated every
aspect of society.

Throughout the 1980s, the fight for equal rights
dominated political discourse, but it was not
until the early 1990s that the apartheid regime
was formally toppled. The Constitution of
South Africa, enacted in 1996, lists equality and
human dignity amongst its founding principles,
and both are recognised as substantive human
rights.>’* The Constitution also establishes a
right to property and goes on to define the
contents of that right, requiring the State to
take action aimed at fostering equitable access
to land and redress for historic inequalities.>”®
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A range of land laws and policies have since
been enacted, built upon the four limbs of
restitution, redistribution, tenure reform

and improved tenure security.”’® In practice,
however, the scars of apartheid run deep,
continuing to define a country that remains one
of the most unequal in the world.

We have been struggling with transformation
for the longest time .. We have been struggling
to get things to change from the colonial legacy
of land administration.>””

Since the mid-1990s, socio-economic disparities
have grown - rather than declined - and spatial
inequalities (differences between urban and
rural areas) are pronounced, a continuing
legacy of segregation and colonial rule.>’8
Recent data suggests that the top 10 per cent
of the South African population possesses

over 70 per cent of the total wealth, whilst the
bottom 60 per cent holds just seven.>” These
inequalities have a clear racial dimension:
according to the World Bank, in 2018 “racial
differences were the largest contributor to
income inequality” in the country.58°

A combination of agrarian reform, land
restitution and redistribution programmes
have led to a significant tracts of land changing
hands.>®' However, land continues to be
concentrated in the hands of the few, and these
reforms have done little to address underlying
structural inequalities. Recent estimates
suggest that 0.28 per cent of the country’s
farms “produce around 80% of the value of
agricultural production”, with a majority of
smallholder farmers in rural areas unable
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to meet their basic needs.>® The opening

up of the agriculture sector to international
markets, following the lifting of economic
sanctions in the early 1990s, was expected to
boost economic growth and lift people out of
poverty.>® In practice, however, the benefits of
growth have not been distributed evenly, and
many farmers remain impoverished:

People have land, but there’s no contribution
from that land to the fiscus .. we are actually
poorer than we were before the land was in the
hands of the so-called White farmers.>%

Experts interviewed as part of this report
expressed concern regarding the weak
implementation of land reform programmes,
which have been stymied by a lack of
transparency, accountability and oversight.*8>
Fragmentation of the legal framework
aggravates the issue, creating obstacles for
those whose rights have been violated to
bringing claims and achieving redress.>8¢
Against this backdrop, perceptions of
corruption are high. Various examples were
presented by interviewees which ranged from
cases of nepotism in government institutions
to unlawful rent-seeking by public officials.®’
“Land is allocated to friends and relatives by
the department,” one respondent explained,
“Nothing happens to [it] and we are unaware
of who actually owns it". Ultimately, “the land
we were promised was allocated to other
people.”® A separate expert drew attention
to corruption in land redistribution schemes,
explaining:
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A whole bunch of farms were declared .. open
for redistribution. These were all farms that
had previously been redistributed [under the
land reform programme] .. A journalist went
and scratched below the surface and found
that there was someone in the local office who
demanded his own rent, and if you didn’t pay it,
he could just reassign.*®

A report issued by Corruption Watch in 2019
illustrates the scale of land corruption in South
Africa. Based on 706 submissions received

in a six-year period between 2012 and 2018,
the report found evidence of a wide variety

of corrupt practices including the bribery of
public officials, embezzlement, the misuse

of public procurement processes and the
distortion of laws and policies by political elites
to facilitate the capture of land by business for
development purposes.>®

Corruption was most pronounced in rural
areas, where land is often held by communities
and administered in accordance with local
custom or tradition.>®" Whilst privately held
land was less frequently cited in corruption
complaints, experts we spoke to expressed
concern regarding the situation of persons
living in informal settlements, which are often
located around urban centres.>*2 Tenure
security is often limited in these settings and
in some cases, it was reported that residents
had been forcibly evicted after purchasers
colluded with authorities to obtain land for
less than its market value. In other cases,
councillors were said to have enriched
themselves by proactively purchasing land
targeted for development, or by building

and letting substandard accommodation on
land designated for the provision of low-cost
public housing.>** On account of their socio-



economically disadvantaged status, individuals
living in informal settlements have few options
available to them to challenge eviction orders
or achieve redress:

The poor and marginalised are isolated. We
feel that we do not count in the eyes of the
state, we don't count in the eyes of society in
general. Those who are rich see us as criminals.
When you live in the shack, when you live in
the informal settlement, you are not regarded
as a human being. You are not regarded as
somebody who's worthy of a dignified life.>%

As the price of land has increased, mineral-

rich plots, including those located in the

former “homelands”, have become ever more
valuable.>*> Mining is an important source of
jobs in South Africa, which contains “over 80
per cent of the world's platinum reserves.”%

As countries move increasingly towards green
energy production, respondents expressed
their fears that natural resource exploration
would increase as companies search for new
materials in areas that have previously been left
untouched.>” In addition to their implications
for land use practices, these projects often have
significant environmental and health impacts.>®
Working conditions are often poor, and a lack
of monitoring and oversight means that the
proposed developmental benefits are rarely
felt.>%
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Under the law, communities with informal
tenure rights are required to be consulted
before decisions are made on land use.
However, in 2002, new legislation was passed
which appears to forego this requirement,
permitting mining companies to enter into
agreements with government for permission
to mine without obtaining community
consent.%% Recent court cases have sought to
re-establish the status quo, emphasising the
importance of community engagement.®®' In
practice, however, respondents noted that
community members are often excluded from
decision-making processes. Instead, consent is
sought from traditional authorities, who make
decisions on behalf of affected groups, giving
rise to a perception of corruption.®®

Land is administered by traditional leaders,
although it's legally owned by the state .. and
the minister is the trustee. But practically,
traditional leaders are like a law unto
themselves. They've become, in many ways, a
fourth tier of government, making decisions on
land allocations, land use, land dispossessions,
entering into deals for land to be developed
and mined . The practice is, as long as you are
an elite, your voice is heard and your needs are
met .. The people we work with are not, so in
practice, they are silenced.%

The economic implications of the “land
question” were addressed by several
respondents. Whilst the benefits of investment
on communities are often promoted for their
positive effect on employment and improved
economic outcomes, interviewees noted the
tensions that may exist in a society that views
land as both an “economic” and “cultural”
unit.%** As one expert described:
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The commercial use of land is more important
in this government than the social value. We
want to use land for our survival, so that we
can live in it. And the state decided to set it to
private ownership . The relationship between
the marginalised people in this country and
land has been, and still is today, that the ones
who have money and those who have access to
better opportunities, are the ones who benefit
out of the land.%

For many in South Africa, land is not only an
economic proposition. It also forms the basis
for communal, cultural and spiritual practice.
Without secure tenure, people may risk

losing their ability to access sites of religious
importance.®® In some cases, it was noted,
tombstones had been damaged, graveyards
had been disturbed and religious buildings
destroyed as a result of forced evictions and
development projects.®®” Few avenues of
redress were available in such circumstances.5%
One expert gave the example of a plot of

land that was being used to house a Lutheran
church. A mining company, which had obtained
approval for a new project, had local residents
removed from their homes:
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A traditional leader and mining corporation
had them evicted from the land. Police were
called to escort the members off the land.
Private interests can exercise an undue and
corrupting influence. It's where parts of the
State are corrupt, and it's where the people
who should protect you take the path of least
resistance. Having managed to keep their home
through apartheid - this was how they lost
it. And . if | remember correctly, their homes
were actually burnt as they were being taken
away.

Almost 30 years after the fall of the apartheid
regime, vast inequalities continue to permeate
South African society, preventing individuals
from exercising their land rights on an

equal basis with others. Whilst the state has
developed a robust anti-discrimination
framework, non-implementation remains

a challenge and some areas have proven
particularly difficult for the law to infiltrate.
Historically, Black women in South Africa were
prevented from owning or inheriting land.®™
Whilst the Constitution now provides for
equality between men and women, in some
rural areas, traditional beliefs and practices
continue to confine women to fixed roles
within the family, de facto preventing them
from administering property.®" Those who
are seen to challenge traditional authority,

or do not conform to social expectations (for
instance, on account of their sexual orientation)
face exclusion within the community.®'2

Due to their marginalised status, it was

noted that certain groups of women, such

as widows and divorcees, may face unique
corruption risks, being seen as “soft targets” for
dispossessions.®’



Women'’s land rights are protected. We know
this legally, but in reality . you can’t even walk
your plough fields for a certain period of time

- You're not getting a chance to participate in
community meetings. You're not able to go and
change your land. You can’t take your livestock
out .. There are a number of practices which
are holding women back. Although legally .

on paper we have equality, the reality is very
different.™

Ambiguities and inconsistencies in national
legislation means that many are unsure of their
rights, increasing the difficulty of challenging
abuses when they occur.®® This, in turn,
creates space for corruption, as motivated
individuals seek to exploit weaknesses in the
system to their own benefit. Complicated

and lengthy legal procedures, inaccessible
institutions, under-resourcing and a lack of
effective accountability mechanisms exacerbate
the issue, which may be felt differently by
marginalised communities because of their
relative lack of voice and position within
society.®'® Despite legal protections, it was
noted that persons with disabilities continue

to experience challenges accessing land and
housing.t'” And whilst recent changes to the
law means that legal aid is now available

in land cases, accessing support is still a
challenge for socio-economically disadvantaged
groups.t'® These and related concerns led one
commentator to conclude that:
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The legal system in South Africa is not designed
for . marginalised groups.¢™

Non-implementation of the legal framework
was a common theme in respondent
submissions. In some cases, serious human
rights abuses were reported. Individuals that
had raised complaints regarding corruption
and land rights violations had reportedly been
subject to violent reprisals by the State.5?°
Reports were also received concerning acts

of sexual violence occurring on farms. A lack
of tenure security and the perception of
corruption within police services were each
identified as factors that prevented individuals
from raising complaints.®*' These issues
contribute towards a generalised climate of fear
and mistrust of public institutions that impedes
the effective functioning of the law, allowing
corrupt actors to operate with impunity. For
their part, national courts have sought to
uphold Constitutional values and ensure that
the rights of historically disadvantaged groups
are observed. However, without effective
enforcement, the impact of such decisions is
substantively limited:
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The courts have rich judgments when it comes
to issues of land .. You have the jurisprudence
that advances much quicker to ensuring the
protection of marginalised communities than
the legislature has. The courts have said that
communal land is perfectly attainable through
traditional processes, through custom. That's
not what the legislature says. The legislature
says that there needs to be a traditional
governance structure in order for you to have
land ownership .. The problem is there’s not
much you can do with a good judgment. As
beautiful as those judgments are, as well-
written as they are .. if [practice] does not
catch up to what is said in courts whether in
implementation or in monitoring then all you
have is a really good judgment.??
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Addressing the challenges of land governance
in South Africa requires a concerted range of
action. Whilst some progress has been made,
as the following case study demonstrates,
reform processes have failed to produce

the kind of transformative equality impacts
envisioned by the Constitution. The testimony
received for this report - whilst limited in scope
- paints the picture of a country struggling with
the problems of the past and a land system
creaking under the weight of its own history.
Further reform is needed. Yet land invokes a
range of interests, and to date, political will has
been lacking.5?* On two occasions since 2004,
the Constitutional Court has been forced to
strike down legislation adopted by government
that would grant traditional authorities the
power to enter into agreements on behalf of
communities without their consent, for want of
public participation.®?* Whilst new legislation,
establishing a dedicated Land Court, gives
cause for hope, much more is needed to
challenge corruption and inequality within the
land sector.
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Farm Worker Equity Schemes: Failing to Deliver

Authored by Corruption Watch

Following the formation of the democratic
government in 1994, land reform was high on
the policy agenda. Centuries of colonisation
and apartheid rule saw Black South Africans
systematically dispossessed of their land,
which concentrated in the hands of the
(White) settler population.®?> In the 1980s, it
was estimated that “60,000 white commercial
farmers owned 12 times as much land as

the 14 million rural poor.”?¢ To redress the
imbalance, and overcome a torrid history of
racial segregation, the state embarked on a
progressive programme of land restitution and
redistribution.

One of the earliest measures to be introduced
was Farm Worker Equity Schemes (FWES).5?
These schemes seek to support beneficiaries
to become shareholders in a farm, typically

in an area of high agricultural value, whilst
equipping them with the skills and support
necessary to establish their livelihoods.5%® As
these schemes are voluntary in nature, the
precise details can vary between farms based
on terms agreed between the landowner, the
relevant government department and the
proposed beneficiaries. However, each follows
a similar format: the government provides a
grant, supporting workers to become beneficial
shareholders in a farm, which entitles them to
a portion of the ownership of the business and
related entitlements, such as voting rights and
dividends.5?

Whilst farm worker equity schemes have
been around since the early 1990s, public
information on them is limited. An unpublished
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government report obtained by Corruption
Watch does, however, provide some insight.
Since their introduction, hundreds of equity
schemes have been rolled out, a majority of
which are located in the Western Cape. By 2013,
almost 700 million South African rand (US$69
million) had been paid to privately-owned
farms, and almost 24 thousand hectares of land
had been redistributed.

Despite these impressive figures, concerns
abound regarding the implementation of the
schemes.%*® In 2009, a brief moratorium was
introduced by the (then) Department of Rural
Development and Land Reform.®' However,
the moratorium was soon lifted, and in 2014,
the Department developed a new set of policy
proposals that placed farm equity schemes at
their heart.532 New pilot schemes have since
been introduced, and it is clear that the farmer-
worker shareholder model remains a key part
of the government’s current redistribution
agenda.53

Nevertheless, concerns remain. It is within
this context that Corruption Watch - a chapter
of Transparency International working to
fight corruption in South Africa - decided

to investigate. In 2023, we interviewed 35
members of eight farm businesses located

in the Western Cape. Each participant
discussed their experiences of FWES, with
many highlighting serious issues with the
implementation of the scheme. Perceptions
of corruption amongst beneficiaries are high,
and despite initial hopes, for a majority, the
intended equality benefits are yet to be felt.
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MISSING MONEY: TRANSPARENCY AND PARTICIPATION

Although the exact terms of each scheme
differs, beneficiaries under the FWES are
expected to receive dividends corresponding to
their share. However, a number of participants
reported seeing few or no benefits from the
scheme. In one case, it was reported that
workers received a payment in the mid-2000s
and did not receive a second until 2022. In
other cases, dividends were paid seldom

and irregularly. Despite raising concerns,
beneficiaries at several farms did not receive an
explanation for the low rate of payment. Whilst
some interviewees were occasionally provided
financial statements (displayed on screens
during meetings and presentations) this was

a rare occurrence. When workers raised their
concerns, they were often ignored, being told
that “business was not looking good” and that
they should sell their shares if they were not

happy.

A number of those interviewed expressed
concern regarding a lack of transparency and
access to information. In one case, participants
explained that they were never told the details
of their scheme. They simply received papers
which they were told to sign so that the farm
owner could receive government funding.
Beneficiaries also lacked clear guidance

from public officials on how the FWES were
intended to operate. Once workers had agreed
to participate in a scheme, they were rarely
provided information on the financial status of
their shares, despite their legitimate concerns.

A range of participants indicated that they had
been excluded from shareholder meetings and
were unable to participate in decisions that
affected the running of the business. On one
farm, shareholder workers nominated four
trustees who would attend meetings on their
behalf. However, when the farm went bankrupt,
the trustees and shareholders suspected

they had not been provided access to all the
relevant information, which resulted in many
workers signing over their shares without fully
understanding the causes and consequences of
the bankruptcy. Workers on another farm were
also represented by trustees. However, the
shareholders explained that they had no say

in who was appointed and were provided no
information on the decisions that were made.

These issues resulted a strong perception

of corruption amongst interviewees. When
beneficiaries received fewer dividends than
expected, when businesses went bankrupt
without warning, or when they were asked to
sell back their shares to the landholder having
received little or no prior payments, many
believed that they had been taken advantage
of. Some believed that farm owners benefitted
from government grants without providing the
support and payments they should have under
the terms of their agreement. However, a lack
of oversight and regulation means that these
terms are often obscured: individuals do not
know what the farm owners' obligations are,
and have few avenues to report their concerns,
beyond internal channels.
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EQUALITY IMPEDED BY CORRUPTION: A MISSED OPPORTUNITY

Whilst farm worker equity schemes were
designed to raise up disadvantaged workers,
few participants felt that their situation had
changed. Whilst some had received dividends
when times were well, conditions on the farm
remained hard, and labour rights violations
were reported. Improper accounting processes
and unregulated time-sheet record-keeping
practices which impacted on wages paid were
discussed. Unsafe working conditions, including
a lack of protective clothing and equipment was
highlighted by one participant, whilst several
reported the unavailability of trained medical
support. In one case, a worker explained that
they had to wait several days for an ambulance
to arrive following a medical incident. Where
transport to nearby medical facilities was
provided, it was only available on certain days
and at certain times.

One of the biggest concerns raised by
participants related to land and housing. While
accommodation was regularly provided as
part of one scheme, it was only temporary,
and workers explained that there was no
guarantee they could stay on the land after they
finished working. There was also no possibility
of family members inheriting the home and
living conditions were said to be poor. One
interviewee explained that their house was

in a state of disrepair but the landowner
would not fix the issue or provide funds for
the occupier to do so themselves. In several
interviews, the ability for family to visit and
reside on participants’ property was said to be
limited. One worker reported they had to pay
for their children to live with them and several
others explained that they needed to register
visitors, and if they failed to do so, they would
be removed. Across the board, individuals
appeared unsure of their entitlements, or
whether they were being treated fairly in
relation to their housing situation. Because
FWES typically grant beneficiaries a share in
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the business (rather than the land they work),
tenure security remains weak.

In some cases, examples of discrimination on
farms were reported. Whilst some participants
noted that men and women tended to be
treated equally, others indicated that women
were paid less, despite performing work of
equal value. Discrimination against persons
with disabilities was also highlighted. On some
farms there were no ramps and no bathroom
modifications. In one case, we were alerted to
abusive behaviour towards a deaf person. The
foreman, according to one of the participants,
would shout expletives at the worker whenever
instructions were misunderstood. As many
shareholder workers are formally employed

by the farms they work on, they are entitled to
legal protections under the Employment Equity
Act. However, a lack of knowledge of their legal
rights means that many feel they have nowhere
to turn when abuses take place.

Farm worker equity schemes are a case study
in the challenges of effective governance.

The novel design of the scheme, which seeks
to redress historic harms by democratising
agricultural systems, represents the best

of South African ingenuity. But governance
failures, including a lack of transparency,
oversight, resourcing and effective
implementation, mean that the ambition of the
scheme has not been fulfilled. Instead, workers
feel as though they have been failed. The result
of this failure is that patterns of discrimination
persist. Disadvantaged workers still lack equal
opportunities to participate in agriculture to
the same extent that larger commercial (and
mostly White-owned) farms have. Colonisation
and apartheid did not just dispossess farmers
of their businesses, but also of the land on
which they lived. Yet for many, tenure security
remains a distant reality. Corruption risks
impeding equality. If change is to be achieved,
accountability is sorely needed.
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9 UGANDA

During the early twentieth century, much of
modern-day Uganda was administered as a
British protectorate. Buganda was the first to
achieve protectorate status in 1894, and in

later years, the British mandate was expanded
to encompass a range of additional districts
and territories.®** Unlike in other parts of East
Africa, including neighbouring Kenya, mass
settlement was not a defining element of British
development policy. The early years of the
colonial project were marked by high levels

of social and political unrest, which came at
great financial cost to the Crown and dissuaded
European settlers from populating the region.®®
Instead, colonial powers adopted a strategy

of “divide and rule”, working within existing
social structures and exploiting long-standing
inter-ethnic and inter-community tensions as a
means to consolidate power.%¢ Beginning in the
early 1900s, with the adoption of the Buganda
Agreement, local elites were awarded large
tracts of land in reward for their support of the
new regime.

When independence was finally achieved in
1962, tensions fomented in the colonial State
reached a climax.®¥” A coup in 1971 saw Idi
Amin rise to power. The Amin dictatorship
inflamed ethnic tensions and was accompanied
by serious acts of violence: within a two-year
period it was estimated that over 100,000
individuals were killed.®*® Thousands of
Ugandan Asians - many of whom were
descendent of indentured labourers pressed
to work on the construction of the Uganda
railway - were forced to leave the country and
saw their land expropriated.®* In 1975 a decree
was adopted declaring that all land belonged
to the State, with existing plots converted into
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statutory leasehold. In practice, this directive
was “largely ignored”, but it was not until 1993,
under the Museveni administration, that the
traditional Kingdoms of Uganda were formally
reinstated.s+

In 1995, a new Constitution was adopted, with
a discrete chapter dedicated to land and the
environment.®*' The Constitution recognises
four tenure systems: customary, freehold,
leasehold and mailo - a “customary system

of freehold tenure” that operates in Central
(and some parts of Western) Uganda.s*? A
majority of land in Uganda is held customarily
and “governed by rules generally accepted

as binding and authoritative by the class of
persons to which it applies.”®* According to
some estimates, there are around “600,000
registered landowners in Uganda”, just under
1.5 per cent of the total population.5* Under
the Constitution, the government may regulate
the use of land in accordance with national
laws and policies.®* The primary piece of
legislation is the Land Act, which sets out
detailed rules on the use and administration
of land, and the mandate and responsibilities
of implementing bodies. Later legal and

policy initiatives have sought to consolidate
the land governance framework and clarify
land users’ legal entitlements. However, the
legacies of division remain, continuing to inform
contemporary land disputes and experiences of
disadvantage.®* From the time the Constitution
was adopted through to the present day, land
has dominated political discourse in Uganda
and is inseparable from wider issues of
ethnicity, region and power.



I happen to have been on the Constituent
Assembly. | was nominated by the President
in 1995 when we were writing the new
Constitution of the Republic of Uganda. The
President was very clear that he wanted land
to belong to the State but the Constituent
Assembly members where politically worried.
There were worried in the sense that the
National Resistance Movement would stand
to lose if land was vested in the State. So
under that pressure, the President yielded so
that land in the Constitution belongs to the
citizens.®

In 2013, a national land policy was adopted.
The policy recognises the unique challenges
experienced by women, ethnic minorities,
pastoralists, children, persons with disabilities,
persons living with HIV and AIDS, older
persons, internally displaced persons and
other marginalised communities in accessing
and exercising control over land.®* Tailored
strategies, designed to overcome land
inequalities and improve human rights
protections for members of these groups, are
set out at different points of the text. However,
the policy lacks the force of law, and as the
testimonies received for this report indicates,
discrimination remains prevalent, contributing
to worse land outcomes.

Particular concern was expressed regarding
the situation of women. Despite performing

a majority of agricultural work, respondents
noted that women are often seen as
“secondary” land users, whose position in
society - particularly in rural areas - is made
dependent upon their relationship to men.°
Whilst the law formally entitles women to own
and administer property, in practice many
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women are limited to usage and access rights,
acquired through marriage, inheritance and
pre-existing family networks.®*° Inequalities in
this area have far-reaching and intersectional
impacts. Early and child marriage is seen as a
means to gain access to land for women, and in
some cases, has led to children dropping out of
school.®' In the event of divorce or the death of
a husband or father, women were said to face
an increased risk of losing their land to relatives
of the deceased or other community members,
leaving those affected with nowhere to turn.552

Women are still at a disadvantage when it
comes to issues of land . We've seen a number
of laws and policies in place that [aim to]
protect women when it comes to their position
in society. But these laws and policies are

still in black and white. The women are still
marginalised. Men still have control over land
and resources on land. We are carrying out
land mapping and documentation - out of the
203 parcels that have already been mapped in
[one] particular parish, only six of them were in
the names of women.®

Stereotypes and stigma combine to impede
equal land outcomes. In customary settings,
respondents explained that persons with
disabilities face challenges acquiring land
owing to the perception that they are unable to
work the land productively.®>* Within families,
members of this group may be provided
smaller plots than their siblings when land is
being allocated.®® Disability related stereotypes
mean that individuals with certain forms of
impairment are not treated as equally capable
decision-makers. In one case, a respondent
explained how the family members and
neighbours of a person with epilepsy had

- without that person’s consent - made the

93



TRANSPARENCY INTERNATIONAL

decision to till their land, with the intention
of later sharing the profits.s* It was only with
the support of civil society that the person in
guestion was able to regain access to their
plot.s”

Different respondents discussed the unique
challenges experienced by persons living with
HIV and AIDS in accessing land. “They are
written off in the community,” one respondent
explained, “they are assumed to be dying."s®
Where a person acquires HIV, they may face
pressure to transfer their land to “healthy”
members of their family.5>° The perception that
a person is a carrier or cause of illness was said
to increase their exposure to violence and limit
their access to land and natural resources.5

Land inequalities in Uganda have clear spatial
and socio-economic dimensions. “It is more
common that the poor are dispossessed

from their land than the rich or economically
advantaged.” one respondent explained.®'
Peasants and others working in rural areas
often rely upon the land to generate income
and produce food to support their families.®52
As described further in the case study prepared
by Transparency International Uganda, when
the land of such individuals is lost as a result of
large-scale land investments and development
projects, the human rights impacts can be
profound.®63

Respondents noted that the most fertile
agricultural land is often targeted for
acquisition, leaving farmers with poorer plots
“affecting the quality of their produce.”®*
Effective community consent is not always
obtained, and may be negated when land is
compulsorily acquired. > Indigenous Peoples
were said to experience similar challenges, as
they are evicted from their ancestral lands,
ostensibly “in the name of conservation."s®®

9%

Losing land can push people into poverty and
encourage migration to urban centres, where
large informal settlements have emerged.
These settlements, one respondent explained,
often lack basic amenities including clean water
and electricity.®’

The acquisition process is not transparent. It is
done behind closed doors. These communities
are not consulted . Once somebody loses their
land in Uganda, he or she loses their entire
livelihood - they are pushed into a state of
helplessness.5

Corruption in land governance can exacerbate
situations of disadvantage and a wide

range of risk factors were identified by
respondents. Allegations of fraud and bribery
featured heavily in the testimonies received.
Transparency International’'s 2022 Corruption
Perceptions Index ranked Uganda 142nd out
of 180 countries, placing it in the top 21st
percentile for public sector corruption.®®

In 2017, a “Commission of Inquiry into the
effectiveness of laws, policies and processes
of land acquisition, land administration, land
management and land registration in Uganda”,
also known as the Commission of Inquiry

on Land Matters, was established. While the
Commission’s findings have not been made
public, media coverage indicates that several
corrupt practices were uncovered.®”

Bribery was identified as a key enabler of
corruption within the land sector. A 2013 survey
found that two in every five people in Uganda
had paid bribes to access land services - almost
double the global average.®”' This trend was
reflected in respondent submissions. “Almost
everyone pays a bribe,” one interviewee



observed.®”2 There are “back door fees” that
must be paid “before you get the service,”
another added.®” Because of their precarious
position within society, respondents noted that
disadvantaged communities were less able

to pay bribes, increasing their vulnerability to
harm, particularly where competing claims are
expedited by corrupt officials.5”* Bribery was
also discussed in customary settings, where
traditional authorities may request payment
from parties to a dispute in order to find in one
side’s favour.6”>

Across Uganda, it was noted that individuals
may work with public officials and middlemen
to acquire counterfeit land documents.®¢

In some cases, these documents have been
used to sell land to non-nationals, who are
targeted as potential clients, only realising in
time that their land titles are legally invalid.®””
When land is being demarcated, it was noted
that administrative officials may collude with
surveyors to produce fake measurements and
reserve plots for themselves.5”® Individuals

may also pay to access information on expired
leases and use the acquired data to gain access
to land that is already occupied.®” When public
bodies do not fully investigate claims or conduct
site visits, there is a risk that people may lose
access to their property in contravention of the
law.®8 Courts were said to be reluctant to order
inspections when claims are contested, raising
discrete access to justice concerns.5®

Discrimination can increase an individual’s
exposure to corruption and generate specific
corruption risks. Respondents explained that
the land of some groups may be targeted by
corrupt actors on account of their perceived
inability to respond to rights violations.®82
Several interviewees expressed concern
regarding the fraudulent sale of land belonging
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to women and younger and older persons.®83
Women were believed to be particularly
exposed to corrupt practices owing to their
unequal position in society. When land is being
valued, it was noted that women's land may be
valued at a lower rate than men’s.®8 Similarly,
it was noted that women may be charged more
than men to access information on land and to
use land services.s®

Land in Uganda is a source of power.5%¢ Yet,

on account of their status, some groups are
excluded from decision-making structures

and are unable to affect decisions on land

use, contributing towards broader patterns

of marginalisation.®®” On account of their
socio-economic status, and corruption in

land allocation, younger persons were said to
face challenges acquiring land in customary
settings. “Towns have become populated by
younger people doing nothing,” one respondent
explained.®® When individuals are able to
access land, corruption may prevent them from
formalising their claims. “People lose hope

and give up in the process of documenting
their land because they run out of resources

to finance corruption,” a separate interviewee
attested.®® In some cases, respondents noted,
women who are unable to pay face being
extorted for sex.6

Another form of corruption . is sexual
extortion, where women are being forced
to offer their bodies in exchange for land
services.®’
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Different mechanisms are established under
the law to deal with land rights violations.
However, wealth disparities and uneven
power relationships means that there is often
an inequality of arms between parties to a
dispute, impeding effective access to justice.®*?
One expert interviewed as part of this report
indicated that individuals who are threatened
or intimidated into leaving their land may be
prevented from accessing police protection
because the police typically play a role in
evicting occupants.®® Broader challenges,
including remote and inaccessible court
infrastructure, a lack of legal representation
and complicated judicial procedures, each
work to impede justice for disadvantaged
communities.’** While local dispute resolution
mechanisms were viewed positively by some
participants, others expressed concern
regarding the effect of discrimination on the
process of adjudication. One interviewee
described the challenges faced by persons living
with HIV and AIDS in achieving redress:

Local authorities are not really well-educated
and are not trained on the issues of HIV stigma
and discrimination. So, you find that when

you take your case to the local committee the
chairman will ask about “the person who is
about to die.” That alone disempowers that
person and denies that person the opportunity
to proceed forward or to get a fair hearing.

The biggest challenge has been that those
mechanisms for redress at the community level
are not aware - or are perpetrators - of HIV
stigma and discrimination.®*

9

In recent years there have been some positive
developments at the judicial level. In 2019,

the High Court of Uganda held that the lack

of “adequate procedures governing evictions”
violated the Constitution, ordering the State

to take specific measures to address the
situation.®® Despite this ruling, Amnesty
International notes that “forced evictions
continue to be carried out”, and in July 2023,

it was reported that plans to amend the Land
Act had been put on hold by the President.5’
Gaps in national laws and practice generate
significant corruption risks and impede the
realisation of rights for the most marginalised in
society. Notably, whilst the Land Policy of 2013
identifies the need to eliminate discrimination
in respect of land, it makes no reference to
corruption. Yet, as the following case study
illustrates, these phenomena are inseparably
linked.
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“This Project is a Curse to Us" -
Compulsory Land Acquisition in Uganda

Authored by Tl Uganda

Compulsory land acquisition has been defined
as the power of government to “acquire private
rights in land without the willing consent of

its owner or occupant in order to benefit
society."®®® Referred to by a variety of names
including “expropriation”, “public purpose”

or “eminent domain”, it allows government

to obtain land for the purposes of public
infrastructure development.®® Compulsory land
acquisition is controversial, given the disruption
it can cause to the lives of citizens, which

may not be fully mitigated by compensation
packages. It is also prone to abuse, due to

the wide discretion given to government,
particularly in contexts where land tenure is
insecure or where corruption is widespread.”®
Under international law, expropriation is
deemed permissible in only a narrow range of
circumstances.”®

In cases where compulsory acquisition is
deemed necessary, the Ugandan Constitution
makes provision for “prompt payment of fair
and adequate compensation” as well as “right
of access to a court of law by any person who
has an interest or right over the property.”7%?
The Land Acquisition Act provides for the
appointment of an assessment officer to
conduct valuation assessments of land to

be used as a basis for compensation.’® The
Act also provides for the establishment of
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District Land Boards whose mandate includes
compiling and maintaining compensation
values within their jurisdiction.”*

These legal provisions ostensibly seek to
ensure that the power of eminent domain

is exercised prudently and in a manner

that protects ordinary citizens from the
arbitrary deprivation of their property by
setting standards that should be followed by
government entities while acquiring private
land rights. Transparency and accountability are
key tenets. However, while these safeguards
exist, in practice they can be flouted or ignored
by corrupt actors for private gain. Compulsory
acquisition can also be wielded to justify the
expropriation of land for illegitimate or illegal
means,’® rendering those who live off the land
exposed to land-grabbing, unlawful eviction,
inadequate compensation and discrimination.

To better understand the risk of corruption in
compulsory land acquisition and its impact on
communities who experience discrimination,
Transparency International Uganda set out

to document the ramifications of a case of
compulsory land acquisition in the so-called
Tilenga Project in Western Uganda, a project
which impacts thousands of households.”®



THE TILENGA PROJECT

In 2016, as part of Land Acquisition and
Resettlement Framework between the Ugandan
Government and the implementing partner
TotalEnergies, land in the Lake Albert region

of Uganda (mainly the Buliisa and Nwoya
Districts) was designated for the Tilenga oilfield
development project. The framework set out
the terms of the acquisition: the Ugandan
Government would set the values of the

land and properties, but compensation and
resettlement of the project-affected persons
(also known as PAPs) would be managed by
TotalEnergies. TotalEnergies contracted a
private company called Atacama Consulting to
handle the land acquisition process, including
managing compensation.

The first Resettlement Action Plan was planned
and implemented by Atacama Consulting over
2017 and 2018, affecting 622 PAPs. During

this process, 17 landowners representing nine
families alleged that their land was undervalued
due to irregularities in the valuation and
compensation process and rejected the
compensation. In response, in 2020, the
Attorney General initiated legal action to force
these landowners to accept the compensation.
Some of these landowners accepted the
compensation, while the remaining landowners
had their compensation deposited in the High
Court after losing the case in April 2021. Some
of these landowners have refused to collect the
compensation from the High Court in protest
against what they view as their unfair treatment
by authorities.
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In July 2023, staff from Transparency
International Uganda travelled to Buliisa District
to interview five of these individuals who had
rejected the compensation. Transparency
International Uganda also interviewed two
additional respondents - one of whom accepted
the compensation but deemed the amount

to be inadequate, and another respondent

who was part of a later resettlement plan

and refused to be relocated from his land.

The testimonies of these respondents paint

a disturbing picture about the integrity of the
compensation process, including a failure to
follow due process and strong perceptions of
corruption. The respondents also chronicle the
long-term consequences of their displacement,
with evidence suggesting that marginalised
groups, including women and older people,
have suffered disproportionate impacts.

IRREGULARITIES IN THE COMPENSATION
PROCESS

In interviews with Tl Uganda, those interviewed
highlighted concerning irregularities at various
stages of the land acquisition processes,
resulting in unfair or inadequate compensation.
During the planning and scoping phase of

the land acquisition, the Land Acquisition Act
stipulates that the government should publish
details of the land acquisition and provide
those affected with timely information on

the valuation and compensation process to
inform their decision-making, including access
to compensation lists. However, multiple
respondents reported that they had not been
provided with adequate information including
their rights under compulsory land acquisition,
compensation lists and land values.
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The project started as rumours until one day

when Atacama Consulting acting on behalf of
TotalEnergies, without prior notice, came and
surveyed my land. They came back two weeks
later to communicate the cut-off date for the

valuation of land.””

Several respondents also reported limited
participation in decisions related to the type

of compensation provided (for example, cash
compensation, “land for land” or physical
resettlement) and the inclusion of property

like crops in the valuation packet. As a result of
these processes, all respondents were offered
compensation packets that they perceived to be
inadequate or unfair.

Aside from inadequate compensation, the
testimonies of those interviewed also outline
issues with the prescribed timeline. While
the Ugandan Constitution requires “fair and
adequate compensation, prior to the taking
of possession or acquisition of the property”
(emphasis added), at least one participant
reported that that it took years to receive the
compensation and another participant alleged
that they had been asked to vacate the land
before a house was constructed for them.

Compensation did not come in time. It took
about two to three years before we received
it and this whole time, the land had already
been taken. When it eventually came, we were
not able to get the same amount of land, so

it was eventually squandered by the men

that received this. We have since remained in
hardship. As ladies we have no authority on
land. I noticed that there was undervaluation
of our land.”®
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A lack of transparency in land acquisition
processes presents a significant risk of
corruption as speculators with insider
information can use it to the disadvantage of
legitimate landowners in the identified areas,
and affected community members are more
vulnerable to deception or fraud. Amongst
respondents, perceptions of corruption were
high, with a least three of those interviewed
speculating that corruption had influenced
the valuation and compensation process.
This perception was reinforced by reports of
a lack of uniformity and transparency in the
calculation of payments and the identification
of legitimate rights holders.

There is an individual that was paid 10 million
shillings (US$2,637) for one acre of land

while my family was offered 700,000 shillings
(US$185) for crops on 10 acres. Some other
people accessed resettlement and houses
were built for them, yet they have never lived
in Kasinyi. 1 think there were inside dealings
with Atacama because those people got a lot
of money. They claim that the houses they
built for resettlement cost over 200 million
[shillings] (US$52,739), but you can go and see
for yourself.”

Beyond the lack of transparency and due
process detailed in the testimonies, other
concerning trends have emerged. Reported
coercion to accept compensation agreements,
damage to property to reduce the valuation,
and inadequate or absent access to justice

or grievance mechanisms together paint a
picture of inadequate accountability and vested
interests that may be indicative of collusion or
private interests.



DIFFERENTIATED IMPACT

Respondents reported a range of harms
because of the land acquisition including
landlessness, loss of livelihoods and the
destruction of property. When compensation
was received, in the case of all respondents, it
was insufficient to restore their living conditions
and livelihoods. This impoverishment, coupled
with a lack of access to redress, has reduced
the ability of those affected to negotiate with
government officials and private entities from
a position of strength. The lack of financial and
political capital has rendered them exposed

to exploitation by predatory actors and driven
them further to the margins of society.

The effects of this marginalisation are not

felt equally across the community. People at
risk of discrimination have been hit hardest

by alleged impropriety in the operation of

the compulsory land acquisition scheme. The
testimony of several respondents suggests that
women have been excluded from participating
in the compensation process. One respondent
reported that his sister's compensation was
added to his evaluation form and Transparency
International Uganda'’s analysis of the cases
found that most of the compensation lists

only had men included as head of families,
indicating the compensation would go directly
to them. Another respondent reported that, as
an older woman, she had been sidelined in the
consultation process.

The testimonies highlight the differential
impacts of displacement and loss of livelihoods
on women, given their frequent role as
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caregivers and responsibilities for domestic
work. After losing her land, one of the
respondents, an older widow, was forced to
collect and sell firewood to survive, which she
found difficult due to mobility issues linked
to her age. A separate interviewee, a single
mother, attested to the new challenges she
faced caring for her children:

As a single mother, | was using part of the
family land to cultivate and support my
children. After the land was taken, | now have
no means to look after my children, yet | have
a son with sickle cell anaemia who needs
constant medication.

Given their deep and potentially far-reaching
impacts on the enjoyment of human rights,
States’ powers to compulsorily acquire land
must be carefully managed and used only for

a legitimate public purpose, according to clear
rules established by law. Unfortunately, as this
case study has shown, land acquisition can be
undertaken in a non-transparent manner and in
the absence of effective safeguards, leading to
rights infringements. Structural inequalities may
deepen the impacts felt by marginalised groups,
as this case study found in the case of women.
While drilling on the Tilenga oilfields has moved
ahead,”"® the issue is far from resolved for those
who have experienced displacement, many of
whom face uncertain futures having lost access
to their lands and livelihoods and lack the
means to achieve effective redress.
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6 ZAMBIA

For large parts of the twentieth century,
Zambia was known by its given title of Northern
Rhodesia, which was officially administered
as a British protectorate.”” As in other parts
of Africa, the colonial period saw Indigenous
communities displaced from their land in
favour of European settlers, whose claims
were legitimated through successive Acts of
Parliament and Orders in Council.”’2 Since
attaining independence in 1964, there have
been at least two distinct phases of land
reform in Zambia.””®> However, the hallmarks
of colonial rule can still be seen, informing
both the development of the land governance
framework and experiences of inequality that
continue to be felt by marginalised groups.

Under the Constitution, land is divided into two
categories: State land and customary land.”™ All
land is vested in the President on behalf of the
people and is to be administered equitably in
accordance with a basic set of principles.”"® In
the mid-1970s, freehold tenure was replaced by
a system of statutory leasehold, which allows
State land to be obtained for renewable periods
of up to 99 years.”® The President is entitled to
alienate any land, provided that requirements
of the Constitution and criteria laid down in the
Lands Act are met.”" In practice, the President’s
powers are delegated to the Commissioner

of Lands, who oversees the work of relevant
government departments situated within the
Ministry of Lands and Natural Resources.”"®
Local authorities (made up of city, municipal
and town councils) act as agents of the
Commissioner and are responsible for statutory
land administration and land management at
the local level.””®
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Customary land administration is overseen

by local chiefs, who are supported by a
network of villagers, known as “headmen” or
“headpersons”, the most influential of which
sit on a council of indunas, which advises on
important affairs.”?° Traditional authorities are
the custodians of customary land. While each
actor has a different role to play, collectively
they share responsibility for record-keeping,
sensitising communities on land acquisition
procedures, attending to local needs and
resolving land-related conflicts.”' Like State
land, customary land officially vests in the
President. In practice, however, chiefs maintain
“nearly exclusive power” within their given
locality and are often seen as the legal owners.
722 Under the law, any decision to dispose of
customary land requires consultation with

the chief and the local authority, alongside
existing occupants whose interests stand to be
affected.”” Consideration must also be given to
local customary law governing land tenure.’?*

In recent years, population growth has led

to a national shortage of State land, placing
pressure on the customary tenure system.”?
Officially, customary land cannot be bought or
sold, but it can be converted into State land,
provided that the consent of the local chief and
relevant authorities is obtained.”?® Unofficially,
the informal land market is active, with “many
people buying or selling."”?’

Because customary land has no official
market value, it can be acquired cheaply by
investors, who may seek to formalise their
claims by retroactively applying for conversion
to statutory leasehold.”?® In some cases, land
appears to have been obtained without the
prior knowledge of existing occupants, who
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only discover the situation when faced with the
possibility of eviction.”?® A 2017 report issued
by Human Rights Watch found that residents
are rarely consulted when customary land is
converted.”® Compensation packages for those
affected are often agreed “under duress” with
threats made to destroy users homes and
property if they do not agree to move.” This
issue formed the basis of a complaint heard by
the Court of Appeal in 2022.732 The case centred
on thirteen villagers who were forced to vacate
their homes when the land they resided on

was - unbeknownst to them - classified as a
farm block and sold on to new owners. After
examining the history of the land in question,
the Court held that the conversion was unlawful
due to the failure to consult or consider the
interests of those affected.”® While the decision
was welcomed by the appellants,’** others in
Zambia continue to face challenges:

In most cases, poor people are not able to
participate in decisions or claim what is due
to them in case of displacement . [More]
often than not, they are just informed that the
community had been looking for an investor
who had since been found and we're to lease
out the best land to an investor. Unfortunately,
the poor people that have a vested interest

in the land are not given the opportunity to
participate . They are not on equal terms
people are not able to participate in decisions.
Sometimes people are just told OK, we have
been fighting for this piece of land and we will
lease it out to an investor. But those that have
a vested interest in the land do not participate
- They are not on equal terms.”>
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Traditional authorities possess wide-ranging
discretion in the allocation of land.”® Corruption
can impact the fairness of dispensations, and a
number of interviewees raised concerns in this
regard.”®” “Corruption can happen at any level,”
one interviewee observed, “from the headman,
way up to the chief.” 738 This opinion was

shared by others, who discussed the practice
of traditional authorities requesting money in
exchange for access. 7*° Following the allocation
of land, it is traditional in some parts of Zambia
for small gifts to be provided to customary
authorities as a gesture of appreciation.’°
“There is a thin line,” one respondent warned,
“between showing gratitude to a traditional
leader and actually enticing or inducing them to
give you favourable consideration.””*' It “creates
an opportunity for corruption,” another added.
“We have heard about communities that have
been displaced by traditional leaders; by their
chiefs or head persons."’#?

There are a lot of cases throughout Zambia
where poor small-scale farmers are losing

their land because the headpersons and others
receiving money in exchange for family/clan
land. This is unlawful and results in the affected
citizens having no access to land to live on and
grow their crops”.”#

Land conversions have been linked to the
enclosure of “common-pool resources” such as
water bodies, grasslands and forests, which are
essential to the survival of local communities.”*
When powerful actors manage to negotiate
access through illicit means, traditional
occupants risk losing their livelihoods as well

as their homes, deepening experiences of
poverty and leaving those affected with few
available options.” In turn, these factors may
encourage customary land-holders to formalise



their claims. Once land is converted, it cannot
be converted back.”#¢ Users are therefore
protected against future threats. However,

on account of their socio-economic status

many cannot afford the costs of conversion.’
Without alternate recourse, some individuals
may feel pressured into paying bribes to protect
their legitimate interests. At the same time, one
respondent observed, those without means are
the least likely to be able to pay.”®

The poor living in both rural and urban areas
are greatly affected by corruption and suffer
because their livelihoods depend on land. They
cannot enjoy their right to life, dignity and a
sense of identity and culture without land. For
them, land is life.”#

High rates of rural poverty have resulted

in greater migration to urban centres.” To
obtain land from local authorities, it was noted,
payments to administrative officials may be
required, with those that refuse left empty-
handed.”® This issue has been reported on
several occasions in the national press, when
councils have had their licences to alienate land
revoked due to allegations of impropriety.’?

A 2017 policy brief, prepared by the United
States Agency for International Development
(USAID), found that “land allocation in peri-
urban areas is fraught with ... patronage”,

with individuals offered plots on account of
their political connections.”? Urban growth
also has implications for customary land, as
councils have increasingly engaged traditional
authorities to extend the boundaries of their
constituency.”* A lack of clarity regarding the
status of existing occupants' rights creates new
challenges, and the “subsequent government
allocation of plots has been prone to allegations
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of corruption.””*

The current Constitution, land policy and Lands
Act recognises customary land, but people
ignore it thereby creating an impression that
the current legal and policy framework does
not protect customary tenure. As a result, more
people convert their customary land holding

to lease hold. The poor living on land under
customary tenure who are not able to convert
their land due to cost, fear displacement and
land loss every day.”¢

Those who do seek to convert their customary
land holding encounter a range of challenges
due to inefficiencies in land administration.
Once the consent of the relevant authorities
has been obtained, the land is surveyed, after
which a recommendation will be made to

the Commissioner of Lands for a certificate

of title to be issued.”” However, the process

of acquiring title was said to be long, and
complicated by the central location of
government offices, which are inaccessible

to those based in rural areas.”® A scarcity

of qualified surveyors and limited access to
information can also impede progress.’*

“The information management system is

not properly monitored,” one respondent
explained, “today the record is there, tomorrow
it is not."”%° Each of these factors was observed
to generate specific corruption risks, with

users paying additional fees to access services,
and speed up (or circumvent) standard
procedures.’® The forgery of documents,

and double allocation of land, facilitated by
corrupt officials, were also identified as areas of
concern.’®? One interviewee spoke of growing
culture of corruption within government bodies:
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Corruption is oftentimes subtle, secretive and
hidden. People want to do things away from the
public eye because they are not doing the right
thing. What we have seen in land administration
institutions is that they create an environment in
their offices which [results in the] normalisation
of bribes and other practices. You find that
oftentimes the enablers of corruption are
supposed to be the duty-bearers.”s

Because of their relative lack of voice and
resources, marginalised groups were said to
be particularly exposed to corruption in the
land sector.”®* Whilst there are differences
between experiences, there are also important
commonalities. Land inequalities in Zambia are
characterised by non-participation in decision-
making processes, stigma, stereotyping and
socio-economic disadvantage. The combination
of these factors is perhaps best illustrated

in the situation of persons with albinism. An
especially visible minority, members of this
group are reported to experience serious
human rights abuses,’® with an ever-present
risk of violence contributing towards land and
housing outcomes.”¢¢

Women are responsible for a majority of
subsistence food production and agricultural
work in Zambia and land is crucial to their
economic security.”” However, patriarchal
values and harmful cultural practices mean
that accessing land can be challenging,
especially in customary settings. Interviewees
noted that women may need to work through
intermediaries such as their brother, father
or eldest son to receive an allocation.”®®

In the absence of a will, the inheritance of
statutory land is ordered according to national
legislation governing intestate succession.
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However, the law does not apply equally to
customary settings, meaning that women may
be required to renegotiate access to their land
with traditional authorities upon the death

of their husband.”®® A lack of participation in
decision-making structures enhances women's
experiences of inequality, and exposes them
to new harms when land is obtained through
corrupt means. As one expert described:

If land is dubiously acquired it will affect
women more because they are not aware of the
decision. When you move to a new place water
is very far, and who is going to start drawing
water? It is the wife. In the new place, there
are no schools there are no hospitals or clinics
nearby. People buy the best piece of land. If |
am an investor, | want to start growing things.
I look for arable land. Who is going to suffer?
Women. They will not be in a position to grow
what they used to grow. Their livelihood will be
affected.””

Several respondents highlighted the precarious
situation of children and younger persons in
Zambian society.””" Due to an apparent “lack

of experience”, one respondent explained,
younger persons tend to be viewed as
unproductive land users.””? As a result, they
may not fulfil the conditions established

for state land allocations and may see their
applications to chiefs for customary plots
rejected.””® Whilst the Lands Policy reserves

20 per cent of all State land for youth, it

was observed that non-implementation is

a significant challenge.””* Together, these
factors may impede access to land for younger
persons, leading to disputes within families and
intergenerational justice concerns.””

In some cases, aspects of a person's identity



interact to produce acute vulnerabilities

to discrimination and corruption. Several
experts interviewed for this report noted the
increased exposure of women and children
with disabilities to land grabs and corrupt
practices.””® A novel issue raised by respondents
concerned the intersection of gender, ethnicity
and marriage status. In some parts of Zambia,
it was explained, women have been prevented
from accessing land they shared jointly with
their late husband because it was seen to
belong to the local “clan”. In such situations,
these women - viewed as outsiders to the
community - face losing their homes, as well as
their source of livelihood.””

When you are a woman with a disability,
your chances of acquiring land are further
diminished, because [you face] discrimination
at two levels: first as a women and secondly
as a woman with a disability. The assumption
people have is that you are incapable of
developing land and therefore you find that
women are in a much more constrained
position.””®

Socio-economic disadvantage was highlighted
as a cross-cutting theme, linked to worsened
educational outcomes that prevented
individuals from understanding or asserting
their rights.””® Because of their financial
situation, persons living in poverty were less
likely to be able to pay bribes, rendering them
comparatively more vulnerable to the work of
corrupt actors.”® Broader inequalities in society
- a lack of employment or support - can impact
a person'’s financial situation, and in turn, their
ability to exercise their rights. “Look at citizens
with disabilities,” one respondent started. “Most
of them are not employed. Most of them are
not educated. Most of them do not have access
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to financial resources to do business and to
develop land."”®

At its broadest level, corruption may lead to
the misallocation of public resources, thereby
limiting the effectiveness of measures designed
to promote equality.”®? One expert gave the
example of accommodating measures for
persons with disabilities.”® Whilst it can be
difficult to map the long-term impacts of
resource depletion on specific communities, in
previous consultations between Transparency
International and organisations of persons
with disabilities, similar concerns have been
raised.’s

Whenever we speak to government [they say]
disability inclusion is expensive. But look at the
lavish expenditure in the country. When you
talk about making the environment accessible
by installing ramps, working lifts, making roads
accessible, improving the transport system,
providing information in accessible formats,
etc., The response is that resources are not
available. The fear is that resources are being
syphoned from the public that are supposed

to go towards marginalised citizens, like those
with disabilities.”®

Different mechanisms exist through which
individuals can bring claims challenging
rights violations. However, respondents
identified several factors - including the high
cost of formal legal proceedings and a lack
of awareness of the legal framework - that
operate to limit access to justice in practice.”®®
Physical accessibility barriers and a lack of
reasonable accommodation were also said
to prevent persons with disabilities from
successfully pursuing their claims.”®’
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During interviews, respondents highlighted

a range of measures that they felt could
improve land governance in Zambia. Awareness
raising, rights sensitisation for duty-bearers,
inclusive education programmes, and the
design and implementation of enhanced anti-
corruption measures were all seen to be key.”®®
Some participants noted with approval the
implementation of positive action schemes,
designed to overcome historic experiences

of land inequality for women, through the
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introduction of a quota system.”® While similar
initiatives may benefit other disadvantaged
groups, interviewees also warned that if
broader barriers to rights protection were not
addressed, the success of such measures would
be limited.”® Indeed, as the following case
study of Transparency International Zambia
demonstrates, corruption and discrimination
are multifaceted phenomena, with penetrating
roots, that are not easily displaced.
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Corruption, Discrimination and Access to Land for
Persons with Disabilities in Zambia

Authored by Tl Zambia

In 2019, the Environmental Investigation Agency
(EIA) published a series of reports concerning
the illegal logging of Mukula, a rare species of
rosewood that is indigenous to the Miombo
woodland of South-Central Africa.”’ The logging
of Mukula has placed the species under threat,
with consequences for the preservation of local
wildlife and traditional land use practices.”?
The research found that corruption was “a

key enabler” of timber trafficking and serious
allegations were levelled against high-ranking
public officials, who were suspected of
complicity in the trade.”?

In 2021, fresh allegations emerged: a land
allocation scheme, designed ostensibly for the
benefit of persons with disabilities, had been
used to facilitate the acquisition of production
licences, leading to the clearance of thousands
of trees in affected areas.”* It was unclear
whether the schemes' intended beneficiaries
were in fact aware of its existence, or of any of
the activities that had taken place.” While the
Zambia Agency For Persons With Disabilities

- which put forward the names for allocation

- denied any wrongdoing,”® the Ministry of
Community Development and Social Services
later announced that the matter had been
taken up by law enforcement officials.”” In
September 2021, a moratorium was placed on
the logging and exportation of Mukula trees.”®
This decision was welcomed by anti-corruption
activists, although the report’s findings of
impropriety have yet to be fully resolved.”®

Beyond its immediate impacts, the EIA
investigation provides a fascinating, albeit
brief, insight into the land-related experiences

of persons with disabilities. Encouraged by
the findings, Tl Zambia decided to investigate
further. In 2023, we travelled to eight districts
in five provinces to consult with communities
directly affected by land corruption, alongside
representatives of local councils and traditional
authorities. In total, thirty-three individuals
participated in the research. The testimony
paints a distressing picture, demonstrating
the variety of ways in which corruption and
discrimination may combine to impede an
individual's enjoyment of land rights. In a
country already marked by high levels of rural
and urban poverty, persons with disabilities
encounter unique barriers to rights protection
that hinder their effective participation in
society and increase their exposure to corrupt
and discriminatory practices.8%

STIGMA, STEREOTYPES, AND ACCESSIBILITY
BARRIERS

Official estimates of the prevalence of disability
in Zambia vary.®' However, the impacts of
exclusion are clear to see. A special procedures
report, issued in 2016, found that persons

with disabilities had lower literacy rates and
worse education outcomes than the general
population, were disproportionately more
likely to be engaged in informal work, and
risked being deprived of their property rights,
owing to national laws governing legal and
mental capacity.8? Stereotypes and stigma,
combined with inaccessible infrastructure,
rendered persons with disabilities vulnerable to
discrimination in broad areas of life.8%
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Whilst the report did not directly address land-
related harms, testimony gathered for this
study demonstrates a remarkable convergence
of accounts, illustrating how inequalities in
society can increase exposure to corrupt
practices and amplify their impacts.

Within society, persons with disabilities
experience a range of challenges linked to
their personal status. Because of their weak
socio-economic position, many were said to
be unable to afford the costs associated with
obtaining state land. When attempting to do
so, some respondents explained that they had
encountered barriers due to the attitude of
public officials: “They looked at me as if | cannot
acquire land,” one respondent explained.

“It is some kind of discrimination.” Physical
accessibility barriers, linked to the design of
government offices and a lack of available
transport, were also said to have prevented
some interviewees from accessing services.
Similar issues were reported in customary
settings, where a lack of accommodating
measures (such as the provision of wheelchairs
for persons with physical disabilities, or skin
cream for persons with albinism) work to
prevent individuals from participating in
meetings and decisions that affect their lives.

Traditional authorities wield great authority in
the allocation of customary land. It is common
for plots that are viewed as dormant or
unutilised to be reallocated to new users who
are able to use the land more productively.8%
In practice, this can have serious consequences
for persons with disabilities, who - according
to the submissions received - lack support
from the government and are often perceived
to be less productive users. In some cases,
respondents suggested that the land of persons
with disabilities had been sold on by family
members without their consent. Owing to

their position in society, and dependence on
family and community support networks, there
was said to be little people could do in such
circumstances.
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CORRUPTION AND DISCRIMINATION:
IMPEDING EQUALITY

On account of their status and position within
society, it was suggested that the land of
persons with disabilities may be targeted by
corrupt actors. Respondents suggested that
bribes were commonly required to obtain State
land, with several affected community members
indicating that they had received requests

for facilitation payments from administrative
officials. While some had managed to obtain
land, others saw their efforts frustrated. A lack
of access to financial resources means that
persons with disabilities are less likely to be
able to meet the demands of corrupt actors.

“| just stopped,” one respondent explained.

“| did not have the money”. Rumours of
interest among wealthy and “influential” or
politically connected individuals were also

said to complicate the acquisition process. A
member of a local authority spoke of a general
culture of corruption within land administrative
services. Corruption in Zambia is no longer
“over the counter or under the table,” but takes
place “within and alongside official duty,” they
remarked.

Corruption within customary settings was

less frequently discussed, although some

of those we spoke with did note the risk

of persons with disabilities’ land being
encroached or reallocated to new users. In
two instances, traditional leaders spoke of
their knowledge of land being claimed or
“grabbed” by former village headmen, without
the consent of affected users. It was also noted
that money may change hands during the
allocation process, with a disproportionate
impact on socio-economically disadvantaged
communities. As one traditional leader
explained to our research team:



Some traditional leaders request that persons
with disabilities pay a fee when they apply for
land, without considering that how difficult it
is for them to find money .. Traditional leaders
do not understand the situation for persons
with disabilities.

A lack of participation generated risks for
persons with disabilities. In one case, a
traditional leader explained, a developer had
obtained permission from “higher authorities”
to occupy customary land, without the apparent
knowledge of the local chief. This resulted in

a risk of displacement for the 40 persons with
disabilities who resided in the area, alongside
other community members, who were unable
to return to their land due to a fear of “reprisal”.
A member of a local authority shared similar
concerns, discussing the risk of corruption in
the land conversion process. “There are times
when the local authority will allow land to be
converted, but without following the right
procedure and without approval from the

local people,” they explained. Whilst the legal
procedure is clearly defined, another added,
conflicts of interest emerge, particularly during
the surveying process.
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THE NEED FOR ACTION

Many of those we interviewed for this

case study - including community leaders,
councillors and persons with disabilities
themselves - spoke of the challenges that
persons with disabilities face in accessing

land and exercising their rights. Stigma and
stereotypes, combined with corruption in the
land allocation process, result in unfair land
outcomes. At the policy level, some progress
has been made in recognising these challenges.
The National Lands Policy notes the need for

a “gender sensitive and youth friendly land
sector which is inclusive of persons ... with
disabilities and other socially marginalised
groups.”®> However, while specific targets are
introduced for women and youth, the same

is not applicable to persons with disabilities.
More modestly, the policy speaks of the need to
“encourage [the] progressive ... empowerment
of persons with disabilities in land allocation."s

Some of the local authority representatives

we spoke to indicated that land allocation
quotas had in fact been introduced, but others
provided different accounts, and much appears
to be contingent on local practice. Even where
such schemes are adopted, the testimony
received demonstrates the pernicious impacts
of corruption and the ways in which it can
conspire to undermine equal outcomes.
However, there is room for hope. What came
through clearly from the interviews was the
eagerness of implementing actors to improve
their own knowledge and understanding of the
issues experienced by persons with disabilities.
A wide range of action, including increased
rights awareness and sensitisation, will be
essential if real change is to be achieved. But
training will not be enough. Without tackling
corruption and its drivers, progress towards
equality will be impeded and persons with
disabilities in Zambia will continue to be left
behind.
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1 ZIMBABWE

Shaped by a history of conflict and colonial

rule, land has an enduring significance for the
people of Zimbabwe. For much of the twentieth
century, the State was administered as a British
Crown Colony, then titled Southern Rhodesia.®”
As in other parts of Africa, the colonial era was
marked by widespread land dispossessions

as local populations were pushed into
agriculturally unsuitable and racially segregated
“native” reserves.®® During this period, Black
Zimbabweans found themselves removed from
“White areas”, whilst a protectionist agrarian
policy worked to ensure an inexhaustive

supply of cheap Black labour to support the
colonial economy.® Dispossessions continued
throughout the 1940s and 1950s, during which
time, nationalist movements - politically and
culturally disenfranchised - began to grow in
number 81

In the mid-1960s, civil war broke out. In

1965, the self-styled Rhodesian government
unilaterally declared its autonomy from British
rule, resulting in international sanctions.8" A
ceasefire was declared in 1979, and in the same
year, an end to the conflict was negotiated

at Lancaster House, where the contents of

a new Constitution were agreed. Following
elections in 1980, Zimbabwe's future was
finally secured when it became the last British
colony in Africa to achieve independence.?'
The Independence Constitution established

a new bill of rights, which included extensive
protections for private property.®® Pursuing the
same basic roadmap to land reform that was
followed in post-colonial Kenya, a resettlement
programme was soon launched, and by the end
of the 1990s, thousands of African families had
been rehomed.8'* However, progress was slow
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and land inequalities remained stark. Facing
domestic pressure for greater reform, the
government soon began to consider a stronger
set of measures.8"

At the turn of the millennium, the Fast Track
Land Reform Programme was introduced.
Under the programme, the land of
predominantly White commercial farmers

was forcibly occupied and expropriated by the
State.®'® These occupations were accompanied
by serious acts of violence and widespread
allegations of corruption in the reallocation

of land, which was seen to benefit those with
connections to the political establishment.®"”
Whilst the reforms resulted in significant tracts
of land being reallocated, the economic benefits
of the programme have not been sufficiently
felt by marginalised communities.?"® As has
been noted elsewhere:

The land was redistributed without facilitating
and arranging access of the new small-

scale farmers to the necessary technical

and infrastructural resources. Meanwhile,
commercial farms were divided without clear
infrastructural, financial, institutional and
technical support. Throughout the last two
decades these uncertainties around land tenure
have multiplied and continue to contribute to
today’s food insecurity crisis.®"
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Throughout the early 2000s, the reform
programme was subject to legal challenges.

On multiple occasions, the courts declared the
measures unlawful, prompting fierce reactions
from government officials, accompanied by
sustained (and ultimately successful) attempts
to undermine judicial independence.t? In 2005,
changes were effected to the Constitution to
expressly permit the compulsory acquisition

of land without compensation, while limiting
the jurisdiction of the courts to hear related
complaints. These amendments formed the
basis of a case that was heard by the Southern
African Development Community (SADC)
Tribunal in 2008.8" The Tribunal found that

the reform programme had disproportionately
targeted White landowners, holding Zimbabwe
in violation of its treaty obligations. While

land redistribution - aimed at improving the
situation of marginalised groups - may serve a
legitimate aim, corruption and discrimination in
the implementation of the scheme rendered it
unlawful.82? The tribunal concluded its analysis
by citing a 2001 judgment of the Supreme Court
of Zimbabwe:

We are not entirely convinced that the
expropriation of White farmers, if it is done
lawfully and fair compensation is paid, can be
said to be discriminatory. But there can be no
doubt that it is unfair discrimination to target
farmers who are believed to be supporters of
an opposition party, and to award the spoils
of expropriation primarily to ruling party
adherents.®?

These findings did not sit well with government,
whose subsequent campaign against the
SADC's human rights jurisdiction resulted in

its eventual suspension.t? Closer to home,

the Zimbabwe economy had begun to suffer.

A combination of factors, including sanctions
levied by the United States of America,
European Union and UK Government, resulted
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in high levels of inflation culminating in “deep
economic crisis”, the impacts of which are still
being felt by local populations.®

In 2009, a National Unity government was
formed following a narrowly contested general
election. Four years later, a new Constitution
was brought into force, containing discrete
provisions on private property and agricultural
land. The compulsory acquisition of land
without compensation is still permitted,

and national courts are prevented from
reviewing acquisition decisions.®?® A lack of
judicial oversight, combined with a “pervasive
environment of corruption”, presents
challenges for land governance.t?” As the

UN special Rapporteur on the right to food
reluctantly concluded, following a 2019 visit to
the country: “there does not seem to be any
security of tenure or respect of property rights:
at any given time lands can be confiscated and
re-allocated to individuals deemed more loyal
to the ruling party”.828 Similar concerns were
raised by experts interviewed for this report.

In the early 2000s we had our land reform
programme which changed the landscape in
terms of land issues. But because of political
patronage we have found out that land is
actually given based on political affiliations it
serves a political purpose.s?

The modern land framework in Zimbabwe

is complex and recognises a range of tenure
systems.83% At its most basic level, land can

be divided into three categories: land which

is vested in the state, land held privately
under freehold arrangements and land that

is managed by local authorities.®' Different
bodies have responsibilities in each of these
areas. However, the complexity of the system,
combined with weak institutional capacity, poor
coordination and the overlapping mandates of



entrusted agencies, creates specific governance
challenges.t “It becomes very difficult to

know who actually administers the land,” one
interviewee observed.8*

In urban areas, population growth, combined
with weak economic conditions, has led to
more people “occupying the land illegally”.8*
These same factors have seen the growth of
peri-urban settlements, which are increasingly
expanding into rural areas, leading to land
disputes and tensions between authorities and
local communities.®> A number of interviewees
expressed concern regarding corruption in
residential housing and the associated rise

of politically connected “land barons”, who
seek to exploit weaknesses within the system
for their own personal gain.®® In some cases,

it was noted, “fake cooperatives” have been
established, with land developed unlawfully
and sold on to unsuspecting clients: “they just
take the money ... people end up losing their
houses."®” Some of these cooperatives were
said to have close links to politically connected
individuals.

A shortage of public accommodation means
that many people spend years on housing lists
awaiting allocations from the local council.8#
Those with connections are “put at the front of
the queue,” one respondent noted.®° Because
of a lack of transparency in the system, officials
feel enabled to sell land despite lacking the
legal authority.® Even where land is legally
obtained, users may not be provided with
relevant documentation, meaning that they
have little evidence to support their claims in
the event of a dispute.®*' The double allocation
of residential stands was a common theme

in respondent submissions, creating risks for
occupants who may find that their land has
been sold without their prior knowledge.?4
These issues mean that many lack tenure
security; a situation that can be exploited by
those in power as a way to extort or maintain
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support for their political party. Where a person
is not compliant, “the Council comes and
destroys houses,” one respondent explained.’*

Among those interviewed, there was a high
perception of corruption within urban and
rural district councils. “We have seen people
approaching councils with an intent to bribe
them,” one interviewee described.®* In some
cases, local officials have reportedly bought
up state land - designated for the provision of
new residential stands - with the aim of selling
it on.®% In others, council land appears to have
been leased to officials at discounted rates
that fall significantly below the current market
value.®* The result of these issues is that the
housing waiting list continues to grow, while
users lack clarity regarding the legal status of
their homes.?¥ In turn, a lack of monitoring,
evaluation and accountability within councils
has opened up new opportunities for private
actors, who may choose simply to ignore official
processes.8#

It is a whole system rigged with corruption.
Because of the volatile economic situation that
has prevailed in the last two decades, we have
seen a high number of private land developers
who are taking advantage of the incapacity of
urban or even rural councils to develop land.
Developers take advantage of ordinary people,
doubling or tripling the prices of stands while
failing to deliver in terms of providing roads,
and water to these areas.?#

The challenges of accessing land are
exacerbated for Zimbabwe's most marginalised
groups.®>® A scarcity of public housing can

lead to conflicts within families and raise
intergenerational justice concerns.®' Whereas
in the past children would tend to move out

of the family home, families are increasingly
forced to stay together - typically in small
buildings that do not provide sufficient space
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to meet their needs.?>2 Housing conditions are
often substandard: “You will find eight families
actually using one toilet,” one respondent
explained.®3 These conditions can weigh heavily
on family members: “As a girl, | want privacy
when | am changing so | feel comfortable. But

| cannot - there is no space and privacy.”>*
Although some land may be reserved for the
children of existing community members, it was
noted that these requirements are frequently
ignored.®> One interviewee explained that in
some parts of Zimbabwe, the untitled land of
older persons may be targeted by authorities so
that it can be rented out to new users.®®

Land inequalities in Zimbabwe have a clear
socio-economic dimension. Persons with
disabilities, older and younger persons and
women are more likely to live in poverty

and were viewed by respondents as more
vulnerable to the impacts of land corruption.®’
These same groups face exclusion from
decision-making structures, preventing them
from participating in decisions that affect
their lives.®® In some cases, discrimination

can prevent a person from gaining access to
land. For instance, it was observed that people
may be denied a residential stand when their
“faith” is viewed unfavourably by the relevant
authorities.®° Corruption and discrimination
can also combine to produce unique forms

of harm. Based on their recent experience,
one respondent noted “a high increase” in
sextortion cases, where “sexual favours” are
demanded from women “in return for land".8°

LGBTQI+ persons are amongst the most
marginalised in Zimbabwean society.®*' Same-
sex sexual relations are prohibited under
national law, and as a result, gay and lesbian
couples are de facto prevented from purchasing
property together.862 Access to communal land
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is especially challenging as a result of harmful
cultural beliefs. Where individuals come out to
their families, they may be disowned, meaning
that they lose access to their homes and source
of livelihood.®3 The risk of violence is an ever-
present concern and can inform a person’s
decision about where to live. “People have been
beaten just for looking gay,” a representative of
the Bulawayo-based “Voice for the Voiceless”
organisation explained.®* Although national
courts have sought to affirm the human rights
of transgender persons - including protections
against discrimination - land registration can
prove challenging for those whose gender
identity or expression does not match their sex
assigned at birth.86>

The challenge is of having identity documents
that do not match your appearance. You're
thinking: how am | going to work out the
documentation for the land | bought? There’s a
fear of being discriminated against those fears
can be daunting.%

Where individuals feel their rights have

been violated, different formal and informal
mechanisms exist through which complaints
can be raised. Participants noted positively
the work of civil society and the Zimbabwe
Anti-Corruption Commission in addressing
concerns.®’ Litigation is a possibility, although
this tends to be expensive and it can take a
long time for cases to be heard.®8 The fear of
retaliation from those with political connections,
combined with a lack of faith in administrative
and judicial institutions, and the risk of being
labelled “anti-development”, may actively
prevent people from airing their grievances.®*
“Corruption is the music of our country,”

one interviewee opined when discussing the



perception of justice in Zimbabwe.®”° In some
circumstances, an appeal can be raised directly
with local councils and traditional authorities.
However, a duplication of responsibilities and
fragmentation of the legal framework, limits the
prospect of success.

Land is handled by different ministries and that
those ministries are not in line with each other.
The first thing that we can actually do is to try
and align our laws and set clear boundaries

to say this ministry does this and this ministry
does that. At the moment, some people become
victims because of those grey areas within our
legislation.®”!

Even assuming that a person had the necessary
voice, resources and support needed to
challenge a rights violation, significant
confusion appears to exist concerning the true
ownership and legal status of land in many
cases. In a survey conducted by Transparency
International Zimbabwe and the Zimbabwe
Anti-Corruption Commission in 2021, 62.7 per
cent of respondents highlighted the selective
enforcement of the law as major challenge

in the fight against land corruption.t’2In a
climate of weak tenure security, the risk of
corrupt actors leveraging the legal framework
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to advance their political or financial goals is
high. One of the most significant illustrations
of this phenomena came in 2005, when

“tens of thousands of homes, and thousands
of informal business properties as well as
legal housing and business structures were
destroyed” during Operation Murambatsvina.®”
Testimony collected by Human Rights Watch
indicated that the forced evictions formed “an
act of retribution against those who voted for
the opposition” in the immediately preceding
elections.®’* These events live long in the mind
of Zimbabweans, and concerns regarding the
links between political party affiliation and an
individual's land prospects continue to surface
during election periods.®”®

A number of respondents suggested reforms
that are needed to improve land governance

in Zimbabwe. Increased accountability, the
strengthening of monitoring mechanisms and
the clarification of responsibilities were all
identified as key measures.®’® There are no easy
solutions to the challenges that the country
currently faces. But to be successful, reform
attempts must recognise the complicated
history upon which the land framework

was built, and its inseparable connection to
questions of equality, dignity, transparency and
justice.

117



TRANSPARENCY INTERNATIONAL

118



THIS BEAUTIFUL LAND

A Broken Promise - Land Corruption and
Intergenerational Justice in Zimbabwe

Authored by Tl Zimbabwe

Reading any newspaper in Zimbabwe, it is
common to see land dominating the headlines.
Land supports people’s livelihoods and plays
an important role in the national economy.

Yet for many, land means much more than
income. This is especially true for Zimbabwe's
rural and peri-urban communities, whose

land is inseparably tied to individual and
collective wellbeing. Land is the place where
families meet and grow and provides the
physical location for religious, customary and
traditional practices. Unfortunately, in the

past two decades, there have been increasing
reports of disputes surrounding communally
owned land.®”” These disputes have their

roots in complex land holding structures, as
well as wider political dynamics. Within this
setting, issues of corruption and discrimination
emerge, affecting access to land for the most
marginalised in society.

This case study aims to explore these links
and unravel the multiple meanings attached
to land in Insuza District, Matabeleland North
Province. In 2023, Transparency International
Zimbabwe conducted four focus group
discussions with 28 residents. This was
followed by key informant interviews with local
authorities, youth representatives and civil
society organisations working in the area.®’®
The testimonies collected paint the picture of
a deeply troubled community. Perceptions of
corruption and discrimination in the allocation
of communal land are driving disputes and

stoking tensions between older and younger
community members. Promised land has not
been provided, and without swift action, the
situation appears likely to worsen.

A BACKGROUND TO THE DISPUTE

Communal land in Zimbabwe is governed by
a wide variety of laws and policies. For the
purposes of this report, the main piece of
legislation is the Communal Land Act which,
amongst other items, sets out detailed rules on
land occupation and use.?”® All communal land
is vested in the President and is administered
on behalf of communities in accordance with
statute and local custom.® A large number

of actors play a role in the governance of
communal land, including Rural District
Councils, traditional leaders, and relevant
government bodies, whose powers and
responsibilities are set out under law.%8!

The Insuza area falls under the jurisdiction
of the Umguza Rural District Council - one of
the 61 Rural District Councils of Zimbabwe.

It is one of seven administrative districts in
Matabeleland North province. Community
members we spoke to have lived in the area
since 1983, after they were granted access to
the land through a government resettlement
scheme. As part of the resettlement, some of
the land was set aside for the future children
of community members. In 2018, residents

119



TRANSPARENCY INTERNATIONAL

compiled a list of names (mostly of their
children) to request allocations on the land
from the Rural District Council. However, they
were informed that their request had been
put on hold, pending a decision of the Ministry
of Lands, Agriculture, Fisheries and Rural
Development.

CORRUPTION IN THE SYSTEM

In 2020, community members noticed a
problem: the land was being parcelled up

and distributed to new users. “We just saw
the people setting pegs on our grazing land,”
one respondent explained. “Initially there
were few people who resettled in the area,”
another added. “In a matter of months, we
began to see an increased influx of people.”
Community members were not made aware
of the allocations that had been made. Lacking
official information, one respondent directly
approached those demarcating the land:
“They simply told us that there were politically
connected.”

In the intervening period, more residents have
settled in Insuza. These individuals pay direct
fees to those responsible for the resettlement
process - so-called “land barons” who illegally
allocate land to clients and use their political
connections to avoid accountability. Settlers are
informed that their names have been logged
with the village head and assured that once

the local authority database has been updated,
they will be asked to pay monthly rates to the
Rural District Council. But that day may never
come. Those we spoke with, including a local
councillor, indicated that no new settlements
have been registered: the settlements are
consequently illegal.®8 However, because of the
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political connections of those responsible, they
felt they could not act. A separate respondent
who had tried to lodge a complaint with the
Zimbabwe Republic Police, was informed that
the police would only be able to act following a
court order.8

Concerned community residents have engaged
various stakeholders including the Zimbabwe
Human Rights Commission, The Ministry of
Lands and Land Development, the Zimbabwe
Anti-Corruption Commission and the National
Peace and Reconciliation Commission to seek a
solution to the challenges they are facing. But to
date, their concerns have not been addressed.
There was a strong perception of corruption
amongst those we spoke to. According to
respondents, a former village head who was
responsible for development issues in the area
was replaced after raising concerns about the
allocation of land. A new village head (Sabhuku)
was allegedly installed, purportedly to facilitate
illegal land parcelling, with the blessing of
political elites. As the dispute rumbles on, only
pre-existing community members are paying
their monthly subscriptions to local authorities.
Meanwhile, their children lack access to land.
For all concerned, it appears that a promise has
been broken.

DISCRIMINATION AND INTERGENERATIONAL
CONFLICT

The land issue in Insuza has been politicised
leading to complex emerging dynamics

of discrimination in the area. In a largely
“patriarchal society”. women face challenges
exercising their land rights, particularly within
customary tenure systems.%* Interviewees
discussed the impact of the new settlements



on women. The people responsible have
reportedly targeted the land of widows and
women-led households, subdividing their
existing plots so that they can be awarded
to intended recipients. Those affected have
raised the issue with various government
departments. However, very little progress
has been made, in no small part - it was
emphasised - due to fears surrounding the
involvement of powerful political figures.

I woke up one morning and saw people
installing land pegs near my homestead. |
asked the basis of resettling someone on my
land. They indicated that this is part of the
government initiative. Why is this initiative only
targeting widows and the vulnerable?
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Protracted delays in processing the land
allocation requests of existing community
members, combined with the awarding of

land to new residents has frustrated youths
who had anticipated that the local authorities
would allocate them land in the area. Unable to
establish a livelihood in their own community,
villagers indicated that many young people

are now migrating to other areas in search

of employment. Conflicts are reportedly
emerging within households, as young people
feel let down by their elders in accessing land.
In turn, allegations have surfaced regarding
the enlistment of young people by land

barons as they seek to identify new land for
resettlement. Whilst these claims have not been
corroborated, they do spotlight the tensions
that have risen in Insuza - a small village
whose concerns seem so remote from those in
power. For young people, corruption threatens
to displace a generational right of access to
communal land.
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CHAPTER 6: THE DYNAMICS
OF DISCRIMINATORY

CORRUPTION -

The threads of African history are interwoven
with narratives of land, corruption and
discrimination. The colonial and apartheid eras
were characterised by the mass movement

of African populations and the systematic
exploitation of African lands, labour and natural
resources. Expansive areas were demarcated
for the exclusive use and occupation of settler
populations, whose claims were legitimated
through an assortment of legal instruments.
In the mid-twentieth century, opposition to
colonial rule reached a tipping point, and
colonial powers began preparations for

their exit from the continent. After attaining
independence, many States instituted reforms
to their land frameworks, aimed at redressing
the inequalities of the past. Restitution and
resettlement programmes were launched in
several countries, including Kenya, Zimbabwe
and South Africa, which sought to overcome
pronounced racial and ethnic disparities in
land distribution. However, corruption and
discrimination in the implementation of these
schemes means that they have largely failed
to meet their intended equality outcomes, and
the legacies of historic land injustices continue
to inform contemporary experiences of
disadvantage.

KEY FINDINGS

Corruption and discrimination are systemic
barriers to effective land governance. The
research and testimonies collected for this
report indicate both the breadth of these
phenomena and their continuing impacts on
the enjoyment of land rights in Sub-Saharan
Africa. However, despite receiving increased
attention from civil society and human rights
mechanisms, the relationship between these
phenomena has not been systematically
explored. In this report, we sought to

fill that gap. Transparency International
chapters conducted interviews with national
stakeholders and directly affected communities
in seven countries, hoping to learn and benefit
from their experiences. While the testimonies
received are - by their nature - partial and
illustrative, they show the myriad of ways

in which corruption and discrimination may
combine to deepen experiences of inequality,
impeding fair land outcomes and the
achievement of States’ voluntary commitments
to “leave no one behind”. Expanding upon the
findings of our 2021 Defying Exclusion report,
the testimony builds compelling evidence

of a direct causal relationship between land
corruption and discrimination, which can

be seen to manifest in five overlapping, and
mutually reinforcing ways:

123



TRANSPARENCY INTERNATIONAL

First, discrimination can result in greater
exposure to corruption.

The relatively weaker position of disadvantaged
groups in society increases their exposure

to corruption. This is particularly true where
aspects of a person'’s identity are stigmatised,
stereotyped or criminalised. Discrimination
facilitates corruption as it incentivises corrupt
behaviour on the part of perpetrators to
exploit the less powerful, while eroding the
ordinary political, ethical and legal standards
that work to constrain such behaviour. These
dynamics are most clearly displayed in the case
study prepared by Transparency International
Madagascar. In recent years, there has been

a sharp documented increase in kidnappings
and violence affecting persons with albinism,
driven by harmful myths and superstitions. In
some cases, interviewees explained that their
land had been taken by family members. In
others, they had been denied compensation
that they believed they were owed under the
law. Corruption was perceived to play a key role
in each of these scenarios. However, because
persons with albinism depend upon their family
and community for protection from attacks, few
avenues of redress are open to them.

The case study prepared by Transparency
International Zambia shows how stereotypes
and stigma may combine to deny access to land
for persons with disabilities. In many countries,
land allocation decisions are made according
to the potential of users to develop or use a
given plot productively. Those perceived as
less capable or efficient land users, including
women, younger persons, and persons living
with HIV and AIDS, are correspondingly less
likely to receive a dispensation. For these
groups, bribery may be the only way to access
land. Conversely, these same groups were

124

said to face a heightened risk of dispossession
as corrupt actors negotiate access to their
holdings through illicit means.

The perception that a person is unlikely or
unable to challenge corruption when it occurs
can embolden those who seek to do harm,
increasing the risk of land rights violations and
contributing towards a climate of impunity in
which corruption thrives. Multiple stakeholders
expressed concern regarding the status of
women, persons with disabilities, older persons
and other disadvantaged groups, who were said
to be viewed as “soft targets” for dispossession.
As marginalised groups generally face greater
barriers to accessing justice, a corrupt actor

is less likely to be detected. Even where the
corrupt behaviour comes to light, they may
have less to fear if they have only targeted
those from disadvantaged backgrounds.
Exploiting these groups may be viewed as more
socially acceptable, and any sanctions imposed
consequentially less severe.

Excluded from justice mechanisms and denied
effective redress and support, discrimination
means that individuals may be required to

pay to access rights that should already be
available to them under the law. Corruption,

in turn, serves a dual function: increasing the
risk of land rights violations on the one hand,
whilst also facilitating the removal of barriers to
entry for groups whose rights would otherwise
g0 unobserved. This dynamic was apparent

in multiple countries and contexts. Without
exception, respondents in every country
under review expressed concern regarding the
status of women, whose ability to access land
(particularly in customary settings) is often
made conditional on their relationship to a
man. Widows face significant displacement
risks and, in some cases, have been forced



to pay corrupt officials to avoid losing their
homes. In other cases, women have attempted
to formalise their entitlements by obtaining
legal title. However, inefficiencies in land
administrative services mean that unofficial
payments may be required for documents
to be processed. Women who are unable to
meet these costs risk losing their land to the
competing claims of family members and
private actors. Those that do pay have likely
committed a criminal offence.

The same factors that foster discrimination
and prevent individuals from participating

in society on an equal basis with others

can also serve to obscure experiences of
discriminatory corruption. In five of the

seven countries examined, same-sex sexual
relations are prohibited under national law. As
a consequence, land-related harms affecting
LGBTQI+ persons have not been widely
documented.®® Little information was received
through the interviews relating to the situation
of religious and belief minorities, refugees

and asylum seekers, language minorities and
persons affected by leprosy. Further work

is needed to spotlight the experiences of
these groups and others who are particularly
stigmatised or discriminated for reasons linked
to their status.®’

Second, certain acts of corruption are
directly discriminatory.

Some corrupt acts are directly discriminatory
- that s, there is a direct causal link between
the corrupt act or practice and the differential
or unfavourable treatment of a protected
individual or community.

The example of collusive corruption between
members of politically dominant ethnic groups
in Kenya serves to demonstrate how corruption
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can result in the discriminatory denial of
access to land and other public goods. In this
setting, corruption serves as a vehicle for
discrimination; it is often the means by which
certain groups and individuals are conferred or
denied benefits by the State. Similar patterns
were observed in Zimbabwe, where historic and
contemporary accounts of corruption in the
allocation of land have a clear link to a person’s
political affiliation. However, corruption in this
country has taken a more coercive form, with
those that fail to demonstrate their support for
the ruling political party made to suffer worse
land outcomes.

A lack of voice and access to support
mechanisms contributes towards experiences
of marginalisation. In Kenya, members of

the Nubian community have been forced to
undergo a discriminatory vetting procedure
in order to obtain identity documents. These
documents are needed to access a range of
rights, goods and services under national law.
The case study developed by Transparency
International Kenya shows that individuals risk
being extorted by public officials, who may
actively demand payment before documents
can be processed. The discrimination and
corruption that Nubians face, compounds an
already deep situation of inequality for this
historically stateless community.

Sextortion is a form of coercive corruption that
occurs when a person’s access to goods and
services is made conditional on the provision
of sexual favours.®® Research suggests that
women are disproportionately targeted by
sextortive practices and, on account of their
comparatively weak socio-economic position,
may be less able to pay bribes in cash.8 Owing
to the high levels of shame and stigma that are
attached to sex in many countries, sextortion is
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particularly difficult to document. Nonetheless,
its existence has been recorded in various
settings, and concerns were raised by some
interviewees regarding its presence in the land
sector.

Third, the impacts of corruption are felt
disproportionately by groups exposed to
discrimination.

Corruption is bad for society in general. But its
impacts are often felt differently by groups for
reasons linked to their protected status, identity
or beliefs. In some cases, there is a direct causal
link between a corrupt act or practice and the
disadvantage experienced by a community.

Numerous examples of this dynamic were
observed in the compilation of this report.
From religious minorities in South Africa, who
face losing access to places of worship and
sites of religious importance as a result of
development projects, through to the youth

of Zimbabwe, who sit on housing waitlists and
risk losing a generational right of access to land
due to corruption in rural land governance,

the impacts of corruption are felt hardest by
communities on the fringes - those that face
exclusion and marginalisation in everyday life
and have fewer avenues of support. Facing
economic pressures at home, many States have
sought to consolidate their land frameworks,
with the aim of encouraging foreign investment
and improving the efficiency of their agricultural
systems. The result, however, is that land

is increasingly concentrated into an ever-
diminishing number of private hands. In

some cases, corrupt land deals have led to

the displacement of rural and Indigenous
communities.

Disadvantaged groups are often excluded
from decision-making fora, meaning that they
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are unable to impact decisions that affect
their lives. The case study of Transparency
International Uganda explores this dimension
of discriminatory corruption within the
context of the Tilenga oilfield development
project. Following the compulsory acquisition
of their land, some women reported being
excluded from participating in compensation
determination procedures, which - given their
frequent responsibilities for care and domestic
work - has significantly impacted their lives. A
respondent submission from Zambia neatly
illustrates the far-reaching effects a loss of
land can have on women. Uprooted from their
homes and forced to move to a new location

- often without their prior consent or input -
many face starting a new life, typically on less
fertile agricultural land, sometimes far away
from water, in a community without access to
healthcare, or schools for their children. The
outlook for other disadvantaged groups can be
just as bleak.

Fourth, both discrimination and corruption
result in the denial of justice.

The testimonies received for this report
illustrate how the political and social
marginalisation that is a fact of life for groups
who experience discrimination can impede
their ability to challenge corrupt practices

and respond to rights violations when they
occur. A perception of corruption within justice
mechanisms and enforcement bodies may
also act as a powerful constraint on action.

In several countries, respondents expressed
concern regarding the ability of individuals
who experience land corruption to raise
complaints, due to the possibility of retaliation
from the State or private actors. The most
serious allegations were raised in South Africa,
where anti-corruption and land activists had



reportedly been subject to violent reprisals on
account of their work. As discussed further in
Section 4.1, discrimination and corruption in
this context are closely interlinked.

In almost every country reviewed, similar
barriers to justice were highlighted. Formal
justice processes are typically seen as exclusory
and inaccessible (both spatially and financially)
to discriminated groups. Court and lawyer
fees, combined with a lack of legal aid and
support, puts formal justice beyond the reach
of all but the most advantaged in society.
Related factors, such as the length of cases and
delays in hearings, may prevent individuals
from actively pursuing their complaints. The
risk of an adverse costs order, particularly in
cases involving government or large corporate
actors, may also discourage participation in
legal proceedings; whilst a fear of reprisals, and
corruption in the judicial process, appear ever-
present in the minds of those affected.

Informal dispute resolution mechanisms,
whilst generally seen as less costly than
formal processes, raise specific discrimination
concerns. Several participants explained how
stereotypes and harmful cultural practices
can operate to prevent fair outcomes for
members of particular groups. In some parts of
Ghana, for instance, it was noted that persons
with disabilities are prevented from meeting
directly with a chief. Likewise, when disputes
arise between older and younger persons, the
former is traditionally favoured in decisions. In
Madagascar, one respondent explained that
family matters are expected to be resolved
internally, disadvantaging women whose land
rights have been impacted by the competing
claims of their close relatives.

The weak capacity of accountability
mechanisms, fragmentation of legal
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frameworks and a lack of rights awareness were
all said to raise barriers to justice whilst creating
space for corruption to occur. In Zimbabwe, the
selective enforcement of the law, in conjunction
with a lack of clarity on the status of individual
holdings, has been identified as a significant
corruption risk, allowing corrupt officials to
exert significant influence in the allocation and
reallocation of land. As the Ghana case study
demonstrates, perceptions of corruption in
adjudicatory mechanisms, when combined with
high levels of marginalisation and weak tenure
security, can have potentially devastating
consequences.

Fifth, corruption impedes the effectiveness
of measures designed to advance equality.

Historic discrimination, in areas such as
education and employment, means that some
groups in society are uniquely exposed to the
impacts of corruption. The role of illiteracy

in a person’s land outcomes was discussed

by several participants. Without accessibility
measures, individuals may be unable to
understand documents they are given to

sign, generating discrete corruption risks.
Socio-economic disadvantage was another
cross-cutting theme that came out strongly

in responses. The results indicate that those
most affected by corruption are often the least
able to bear the costs. If corruption is to be
addressed, measures designed to overcome
structural inequalities are essential. Yet, despite
legal reforms and some positive developments
at the national level, several interviewees
suggested that a lack of “political will" was
preventing effective action, with the clear
implication that political corruption is stifling
progress.

A new dynamic identified through the
research concerns the role of corruption in the
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development and implementation of initiatives
aimed at promoting equality. At its broadest
level, corruption leads to the misallocation

of public resources, limiting the availability

of funds to spend on equality-enhancing
measures. This point was raised in Zambia,
where it was noted that corruption may
impede efforts to enhance disability inclusion
through the design of accessibility measures for
persons with disabilities. These factors - when
combined with broader inequalities in society
- work to prevent the equal participation of
members of this group, thereby limiting their
development prospects and, ultimately, their
ability to access land.

In more concrete terms, the research shows
how corruption can frustrate programmes
aimed at improving the situation of
marginalised communities. Allegations raised
by the EIA in Zambia, concerning the misuse of
a land allocation scheme to facilitate the illegal
logging of Mukula trees, epitomise the problem.
This dynamic was most clearly demonstrated

in South Africa, where a failure to ensure the
accountability of actors involved in farm worker
equity schemes has raised serious corruption
concerns. Far from feeling the expected
equality benefits, those affected feel ignored,
and many continue to lack tenure security and
experience decent work deficits.
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The dynamics explored in this section are

not static and should not be considered

as hermetically sealed categories. They

exist on a spectrum, representing different
phases in the lifecycle of the phenomena we
term discriminatory corruption. Structural
inequalities increase the exposure of certain
communities to corrupt practices. In turn, this
invariably results in corruption taking place.
Discriminatory corruption can be direct. Groups
may be targeted by corrupt actors for reasons
relating to their status or excluded from
benefits accorded to other communities. It can
also be indirect. Some of the most far-reaching
and pernicious impacts of corruption do not
treat groups differently. The land occupied by
a particular rural ethnic minority group, for
example, may be earmarked for development
by government or investors due to its valuable
extractive resources, and acquired according
to States’ generally applicable public purpose
provisions, read generously by a corrupt official.
Those that are disadvantaged by corrupt
practices are often prevented from challenging
them owing to the multifaceted barriers to
justice these phenomena engender. Measures
to address historic discrimination and the

root causes of corruption may themselves be
undermined by corruption, thereby closing the
loop and restarting the cycle.
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CHAPTER 7:
RECOMMENDATIONS

Addressing the harms of discriminatory
corruption will require comprehensive

action. The diversity of land systems and
experiences of disadvantage means that
policy measures must be tailored to local
needs and context. To this end, we identify

a set of core principles to guide future work.
Informed by the Committee on Economic,
Social and Cultural Rights’ recent general
comment in this area, recommendations are
addressed at three levels: to States, as the
principal duty-bearer; to the international and
regional community; and finally to civil society
organisations. Collaboration between these
different stakeholder groups will be essential to
fostering the appropriate conditions for reform
and ensuring improved rights protection. All
measures should be designed in consultation
with affected communities and on the basis
of participatory research and inclusive data
analysis.

RECOMMENDATIONS FOR STATES

1 Recognition

1.1 Recognise land rights and ensure
effective tenure security

While States have adopted laws that recognise
customary tenure systems, the research shows
that many continue to lack tenure security.
Recognition gaps create space for corruption
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to occur, with a disproportionate impact on
already marginalised communities. In line

with best practice, States should review their
policy frameworks to ensure that the legitimate
tenure rights of all land users are respected
and protected. Particular attention should be
given to the individual and collective rights

of Indigenous Peoples, persons living in rural
areas, and other groups who enjoy a special
physical, social, cultural or spiritual relationship
with land.

1.2 Promote improved land outcomes

Land reform processes should recognise the
unique challenges experienced by marginalised
communities in exercising their land rights.
Positive action measures, including land
restitution and redistribution programmes,
should be adopted with the aim of redressing
historic disadvantage, promoting the equal
distribution of land and its benefits, and
facilitating the improved enjoyment of rights
by disadvantaged groups. All such measures
must conform to the rule of law and should
be accompanied by clear anti-corruption
safeguards, alongside training and education
for both beneficiaries and public officials, to
ensure that the intended equality benefits
are felt. At all stages of land reform, affected
communities should play a leading role in the
identification, design and implementation of
policy solutions.



2 Comprehensive and Effective Protection

2.1 Develop comprehensive anti-
corruption and anti-discrimination
frameworks

Discrimination increases the exposure of
marginalised groups to corruption and
amplifies its impacts. In turn, corruption can
impede the effectiveness of equality measures
and deepen experiences of marginalisation.
Addressing these joint-harms requires a
comprehensive and holistic approach, starting
at the legal and policy level. While there are
limits to what the law can achieve, ensuring the
existence and operation of these frameworks
is a necessary, albeit insufficient, condition for
rights protection. Anti-corruption measures
should be mainstreamed in all laws, policies
and regulations relevant to land governance,
and should establish specific responsibilities
for both public and private actors. All States
should adopt, and effectively implement,
comprehensive anti-discrimination legislation in
line with international standards.

2.2 Integrate equality impact
assessment at all stages of public
decision-making

Equality impact assessment is an essential tool
that government officials, businesses and other
duty-bearers can use to mainstream equality

in their work and ensure that their activities or
decisions do not result in discrimination. The
duty to undertake equality impact assessment
should be established under legislation and
made applicable to both public and private
actors. The assessment should incorporate
both quantitative and qualitative data, ensuring
the active engagement of groups that stand

to be affected. A separate assessment should
be conducted after measures have been
introduced to ensure that they do not produce
unanticipated adverse equality impacts.

THIS BEAUTIFUL LAND

The results of the assessment should lead

to substantive change. To allow for effective
scrutiny, the results should be published and
made widely available and accessible.

The Requirements of Comprehensive
Anti-Discrimination Law

As part of their human rights obligations,
States are required to adopt comprehensive
anti-discrimination legislation. In 2023,

the United Nations Human Rights Office
published important guidance in this area.t*
To meet the requirements of international
law, such legislation should define and
prohibit all forms of discrimination, including
direct discrimination, indirect discrimination,
the denial of reasonable accommodation,
harassment, victimisation and segregation.
This prohibition should apply on the basis

of an open-ended and extensive list of
grounds in all areas of life regulated by law,
establishing clear obligations for both public
and private actors. The law should provide
for effective remedy for acts of discrimination
and establish the necessary procedural
safeguards - including provisions for the
transfer of the burden of proof - to ensure
access to justice. The law should also require
the adoption of positive action measures,
designed to redress historic disadvantage
and make progress towards equality. Specific
equality duties should be established to
mainstream the rights of marginalised
communities in public policies, practices

and procedures and in the exercise of public
functions.
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3 Participation

3.1 Respect free, prior and informed
consent

States should ensure that the free, prior and
informed consent of communities is obtained
before any decision is taken regarding their
land. This principle has developed primarily in
the context of Indigenous Peoples' rights, due to
its centrality to the right to self-determination.
However, it is of wider relevance, and should be
applied whenever the land rights of community
members stand to be affected by investment
or development projects.®®' Anti-corruption
safeguards should be applied in all free, prior,
informed consent processes, for example,

by making provision for safe and accessible
whistleblower reporting channels.

3.2 Ensure effective participation in
community land structures

Communities should be empowered to define
the rules that govern the collective use and
management of their land. However, national
law should establish clear anti-corruption

and anti-discrimination safeguards to ensure
that decisions are not influenced by private
concerns, and do not lead to the exclusion of
marginalised groups.®®2 Those exercising public
functions, including traditional authorities,
should be held to the same accountability
standards as other public officials. Sensitisation
measures, awareness raising and training
should be provided within community settings
on equality and anti-corruption themes. Specific
measures - including positive action - should
be designed to ensure the active participation
of women, persons with disabilities and other
disadvantaged groups in community decision-
making structures.
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3.3 Create an enabling environment

Around the world, human rights defenders
play a crucial role in promoting and upholding
human rights. However, their efforts are often
impeded by State and non-State actors. In
many countries, anti-corruption, environmental
and community land rights activists have been
subject to violent reprisals. Meanwhile, laws
and policies are adopted that aim to stifle their
legitimate activities and quiet dissenting voices.
Because of their work promoting the rights of
marginalised communities against powerful
interests, activists working on discrimination
and corruption are particularly vulnerable to
harm. In line with the recent recommendations
of UN Special Procedures, States must “ensure
the specific protection needs of anti-corruption
defenders working on the distinct issue of
discriminatory corruption and take into account
the particular risks they face as a result of

their work.”83 States should protect civic space
and foster an enabling environment for those
working on these themes, including through
the provision of direct financial and technical
support.



4 Transparency and Accountability

4.1 Ensure equal access to information
and improve data collection and
monitoring

States should adopt measures to facilitate
access to information. This is particularly
important in the context of land acquisitions
and investment, where informational
asymmetries and the non-disclosure of relevant
materials have the potential to do harm. States
should monitor the impact of their laws and
policies to ensure that they are effective in
practice. Monitoring is particularly important

in the context of large-scale land investments,
owing to the development promises made

by investment actors that may be ignored or
sidestepped once access to land is secured.
National legislation should impose clear
obligations on investing companies requiring
human rights due diligence, inclusive of anti-
corruption compliance procedures and equality
impact assessment, at all stages of land deals.
Qualitative data should be disaggregated at all
levels, ensuring the collection of information on
the situation of disadvantaged groups. Existing
data collection techniques should be adapted
to ensure that they can capture data on
corrupt activities. Whenever data is collected,
implementers should be sensitive to the
potential for misuse so as not to draw attention
to individuals who may be exposed to a risk of
violence or discrimination.
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4.2 Establish independent and
effective accountability mechanisms

Those who experience corruption and
discrimination are entitled to remedy and
redress. Accountability mechanisms should

be established with clear equality and anti-
corruption mandates. These bodies should

be effectively resourced and provided with

the financial, technical and human capacity
needed to effectively deliver their objectives.
The mandates, responsibilities and powers

of existing mechanisms should be reviewed

to ensure that they are effective in practice.
Where bodies have overlapping mandates, clear
divisions of responsibility should be delineated,
with information provided to citizens in an
accessible format. Individuals should not be
denied justice on account of their disability
status, age, gender, location or other personal
characteristics. Accessibility measures should
be adopted and procedural accommodations
provided to those with particular access needs.
States should develop inclusive, safe, localised
and confidential anti-corruption reporting
mechanisms that are sensitive to the specific
needs of groups and individuals at risk of
discrimination.
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RECOMMENDATIONS FOR THE INTERNATIONAL AND REGIONAL COMMUNITY

5 Promotion

5.1 Mainstream efforts to challenge
discriminatory corruption

While the impacts of corruption and
discrimination on the enjoyment of land

rights are increasingly recognised, insufficient
attention has been paid to the links

between these phenomena. Mirroring the
recommendations of our Defying Exclusion
report, we urge the United Nations to consider

establishing a dedicated special mandate under

the UN Human Rights Council focused on the
links between discrimination and corruption.
This study demonstrates that discriminatory
corruption is a problem that is global in
scope, affecting the lives of many - if not all

- disadvantaged communities, limiting their
life chances and frustrating the global effort
to “leave no one behind". It also shows how
much more remains to be done to understand
this problem, gather data on its scale and
scope, and develop effective solutions. The
establishment of a special mandate would
provide a central point to stimulate, connect
and drive these efforts.
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6 Sensitisation

6.1 Foster collaboration, reciprocal
training and sensitisation

There is an immediate benefit arising from
efforts to increase collaboration, mutual
understanding and shared knowledge between
those working in the anti-corruption, anti-
discrimination and land governance fields at
the international and regional levels. At the
United Nations, for example, significant benefits
could be gained through knowledge sharing
and reciprocal training between the UN Human
Rights Office, the UN Office on Drugs and Crime
and the Food and Agriculture Organization

of the United Nations. At the African Union
level, the African Commission on Human and
Peoples’ Rights, the African Union Advisory
Board against Corruption, the Africa Land Policy
Centre (APLC) and the Network of Excellence on
Land Governance in Africa would be some of
the institutions to target for the same exercise.
We would urge intergovernmental bodies with
mandates in each of these areas to take steps
to encourage coordination and collaboration,
and to invest in programmes of mutual,
reciprocal learning, teaching and sensitisation.



RECOMMENDATIONS FOR CIVIL SOCIETY

7 Collaboration

7.1 Establish effective cross-sectoral
partnerships

This study is the result of a unique collaboration
between two international organisations,

one focused on anti-corruption and one on
non-discrimination. Working together, we

have identified and engaged a diverse range

of stakeholders - including land experts - to
document the links between discrimination
and corruption in the land sector. Throughout
this process, the benefits of collaboration

- in respect of increased knowledge and
understanding, the pooling of resources

and the sharing of expertise - have been
manifest. With this in mind, we urge civil
society organisations working in these areas

to explore the potential for collaboration,

both in identifying patterns of discriminatory
land corruption and advocating solutions

to the problem. Organisations working in
separate fields often develop niche expertise
and solutions to problems that are of broader
relevance. If civil society organisations are

to advocate effectively for measures to

address the harms of land corruption and
discrimination, they need to understand

and have the capacity to apply the relevant
principles, concepts and frameworks. As such,
we call on civil society organisations working in
these fields to work together to develop mutual,
reciprocal training and capacity-building
programmes to equip their representatives with
the knowledge required to advocate effectively.
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8 Research and Advocacy

8.1 Identify new pathways to justice

Traditional approaches to tackling corruption
are perpetrator-oriented and rely heavily on the
use of criminal sanctions that target individuals
who engage in or solicit corrupt practices.
Criminal sanctions, while clearly appropriate in
some circumstances, also carry a high standard
of proof and evidentiary requirements that

can inhibit corrupt actors from being held to
account. In some countries commissioning

a public official to perform, refrain from
performing or hasten their official duties is also
criminalised.®“ The research for this report
shows that some groups resort to corruption

in order to protect their legitimate interests in
land and overcome barriers to rights protection
caused by corrupt or discriminatory practices.8%
For instance, women in patriarchal societies
who risk losing their land due to the death of
their husband may pay bribes to administrators
to expedite the processing of their land
registration documents.

Although there is little public information

on the prosecution of petty corruption
offences, there is a risk that criminalisation
may serve to discourage reporting, as victims
of discriminatory corruption are rendered
unapprehended felons for attempting

to secure access to their rights. Without
examining the role that discrimination plays
in the commissioning of corrupt practices, it
will be impossible to address such cases if, or
when, they arise. Even in the most advanced
systems, traditional approaches to addressing
discrimination and corruption have been
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reactive - seeking to remedy a past wrong

- rather than proactive and preventative.

Whilst remedy is integral to any legal system,

a heavily individualised model of justice

means that States are failing to discharge

their broader, positive equality and anti-
corruption obligations.® Each of these issues
highlights the clear need for further research on
enforcement regimes, and the identification of
new pathways to justice.

8.2 Conduct collaborative research,
identify tailored solutions and
promote change

As noted above, this study is - out of necessity
- selective and illustrative in its presentation
of patterns and examples of the links between
land, corruption and discrimination. What

our research demonstrates is the potential
for discrimination and corruption to cause or
exacerbate land-related harms. This in turn
underscores the need for systematic research
at the national level. While the obligation to
address these harms rests ultimately with
responsible State actors, civil society can and
should play a role in undertaking this research
and building this evidence base. Bottom-up
approaches that build upon the experiences,
wisdom and insights of communities affected
by discriminatory corruption are needed to
identify sustainable solutions. The diversity of
land systems means that all solutions must be
tailored to local contexts to avoid a risk of doing
harm.

136



THIS BEAUTIFUL LAND

137



TRANSPARENCY INTERNATIONAL

ACKNOWLEDGEMENTS

This report was the result of an extensive
collaboration involving a network of individuals
and organisations working on corruption,
land and discrimination at the local, national,
regional and global levels. Given the

breath of the topics explored in this report,
broad consultation and collaboration was
indispensable to paint a clear picture of the
dynamics presented in this report, and we
want to acknowledge all those who offered
their time, energy, expertise and insight over
the year in which this report was developed,
researched and drafted.

This report involved carrying out hundreds of
interviews and consultations with national-
level stakeholders across the seven countries
featured in this report as well as Cameroon.
When possible, those interviewed have been
acknowledged in the body of the report, but
in some cases, their contributions have been
anonymised. These experts were instrumental
to our understanding of how corruption and
discrimination intersect at the national level,
in identifying case studies, and in guiding our
research at a community level. We appreciate
their willingness to participate in their research
and their candour in interviews, without which
this report would not have been possible.

This report also involved contributions

from communities and individuals that face
discrimination and corruption in their everyday
lives. Their willingness to share their stories and
lived experiences of discriminatory corruption
was invaluable to this research.

138

While the individuals interviewed for our case
studies are not named in this report for their
safety and privacy, their experiences are the
heart of this research and their generosity
and courage in speaking out deserves special
mention.

Our sincere gratitude to all those from the
Transparency International chapters who
conducted much of the research of this report.
While we have acknowledged the individuals
who spearheaded the work below, many staff
were involved in making this report a reality
and in providing feedback on the report
findings. Their expertise and hard work is
deeply appreciated.

We would also like to thank all the esteemed
reviewers who provided timely, critical and
insightful feedback and helped us reframe our
analysis and reconsider evidence from different
angles throughout the review process.

Lastly, we would like to put forward the
previous valuable work led by the team behind
the Defying Exclusion report, acknowledging
their pivotal role in shaping our current
understanding of discriminatory corruption
dynamics. Special thanks to the lead authors,
Matthew Jenkins, Ellie McDonald and Jim
Fitzgerald, as well as all the participants
involved in that research. Their valuable
contributions have significantly enriched the
foundation upon which this report builds.



LEAD AUTHOR

Sam Barnes, Head of Research, Equal Rights Trust

REPORT COORDINATOR

Alice Stevens, Land and Corruption in Africa Project
Manager, Transparency International

NATIONAL RESEARCH LEADS AND CASE STUDY
AUTHORS

Michael Okai, Project Coordinator, Ghana Integrity
Initiative

Kyuma Rozzette Makundi, Project Officer - Coast
Region, Transparency International Kenya

Samuel Komu, Project Officer - Nairobi Region,
Transparency International Kenya

Mirella Lovaniaina Randriamalala, Land Project Officer,
Transparency International Initiative Madagascar

Melusi Ncala, Senior Researcher, Corruption Watch

Gerald Padde Auku, Programs Manager, Transparency
International Uganda

Martha Asire, Program Officer, Transparency
International Uganda

Bright Chizonde, Advocacy, Policy and Research
Manager, Transparency International Zambia

Patrick Chilufya Bwalya, Citizens Engagement Officer,
Transparency International Zambia

Ngobani Tshabangu, Head of Programmes,
Transparency International Zimbabwe

SUPPORTING RESEARCHERS

Claude Hyepdo Simo, Chapter Coordinator,
Transparency International Cameroon

Francis Simeu, Project Manager, Transparency
International Cameroon

Line Noelle Mengue Ateba, former Chapter
Coordinator, Transparency International Cameroon

Linda Ofori-Kwafo, former Executive Director, Ghana
Integrity Initiative

Mary Awelana Addah, Executive Director, Ghana
Integrity Initiative

Janine Erasmus, Website Editor, Corruption Watch
Sboniso Nyide, M&E Specialist, Corruption Watch

Tawanda Kaseke, Project Coordinator, Corruption
Watch

THIS BEAUTIFUL LAND

Simon Collerton, Researcher, Equal Rights Trust

Zamzam Mohammed, Land, Corruption and
Discrimination Fellow, Equal Rights Trust

John Mwebe, Land, Corruption and Discrimination
Fellow, Equal Rights Trust

REVIEWERS

Annie-May Gibb, Gender and Inclusion Specialist,
Transparency International

Barbara Codispoti, Global Land Programme Lead,
Oxfam Novib

Jamie Bergin, Research Coordinator, Transparency
International

Jonathan Ochom, Land Governance Thematic
Specialist, Transparency International

Matthew Jenkins, Research Manager - Knowledge
Services, Transparency International

Paul Banoba, Regional Advisor, Africa, Transparency
International

Roberto Kukutschka, Research Expert, Transparency
International

Samuel Kaninda, Regional Advisor, Africa, Transparency
International

SPECIAL THANKS
Jim Fitzgerald, Director, Equal Rights Trust

Yamrote Alemu Haileselassie, Report Designer and
Ilustrator

Mwaka Mwandwe, former Land and Corruption in
Africa Project Associate, Transparency International

Lola Tarnaud, Land and Corruption in Africa Project
Associate, Transparency International

Aspa Giannopoulou, Communications Coordinator,
Transparency International

139



TRANSPARENCY INTERNATIONAL

1 This is a summary of an account documented by Mary
Maneno and Gareth Benest in “Land Corruption in Coastal
Kenya", Transparency International, 20 December 2017. All
names have been anonymised to protect the identities of
those concerned. The original article can be accessed at
the following link: https://voices.transparency.org/land-
corruption-in-coastal-kenya-8ba946565466.

2 Ibid., Mary Maneno and Gareth Benest.

3 Seeillustratively, Transparency International, Women,
Land and Corruption, 2018, p. 38; Transparency International
and the Equal Rights Trust, Defying Exclusion: Stories and
Insights on the Links Between Discrimination and Corruption,
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Silence around Sextortion: The Links Between Power, Sex and
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en/publications/breaking-the-silence-around-sextortion.
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and human rights, UN Doc. A/77/157, 2022, paras. 17-23 and
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